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CHECKS PAYABLE CORPORATION BELONG THE 
CORPORATION 


Once every often, suit brought corporation against the 
bank which its deposit account kept. The corporation complains 
the bank the ground that has permitted officer the corpora- 
tion deposit his individual checks payable the corpora- 
tion’s order. When such action brought, invariably held that 
the bank liable the corporation for the amount the checks. 

The reasons why the bank liable are simple. possible for the 
bank tell mere examination the check that belongs the 
corporation. The officer who presents the check: for deposit his in- 
dividual credit may may not have authority make such use the 
check. this regard, the bank assumes full responsibility. the 
officer has been properly authorized the corporation, question 
liability can arise. the other hand, has not been authorized 
and fails the corporation for the proceeds the check, 
the bank will required make good the amount the corporation. 

The question not novel one. has been decided time and again 
the courts. Twenty, more, such cases are referred the New 
Third Edition the Banking Law Journal Digest. 

The latest instance found decision the Supreme Court 
New Jersey, Dennis Metal Manufacturing Company Fidelity Union 
Company, which published full among the banking 
this issue. here appeared that the president the plaintiff cor- 
poration indorsed two checks, payable the order the corporation, 
and deposited them the defendant bank the credit his personal 
account. this action, was held that the bank was liable the cor- 
poration for the amount the checks. 

depositor offers for deposit his check payable 
another person and properly indorsed, the bank would hardly justified 
questioning his right the check. 

But, when the check payable corporation, which the de- 
positor officer, the bank dealing with agent. And the agent 
has his possession check which, its face, shows that belongs 
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his principal. Furthermore, attempting deal with the check 
were his own. 

Banks ordinarily require each corporation depositor file copy 
resolution the board directors specifying the officers the cor- 
poration who are authorized draw checks. 

The same precaution should exercised with reference the in- 
dorsement checks. official wishes deposit his in- 
dividual checks payable the corporation, the bank should 
require him establish its satisfaction his authority deal with 
the checks, filing with resolution the board otherwise. 
under discussion ought sufficient proof that such precaution 
worth while. 


BANK ALLOWED CHARGE OVERDRAFT AGAINST AC- 
COUNT NAME DEPOSITOR’S DAUGHTER 


interesting and somewhat novel question concerning the right 
bank charge overdraft one its depositors against ac- 
count standing the name another person, but really belonging 
the depositor, has been decided recent decision the Appellate 
Division the New York Supreme Court, Cooper National 
Bank New York, 203 Supp. The opinion the court 
published full among the banking decisions this issue. 

Charles Cooper had deposit his own name the defendant bank 
which, March, 1920, had been reduced balance $9.76 and had 
become dormant. March 10, 1920, the result mistake, the 
sum $254.68, deposited another person, was credited Cooper’s 
account. March 20, 1920, Cooper, having discovered the fact that his 
account had some way been increased, drew check for the entire 
amount the balance then standing his and closed the account. 
bank sought find Cooper but was unable after diligent 
search and inquiry. appears that March 1920, another account 
had been opened the defendant bank the name Rose Cooper, 
Charles Cooper, power attorney, making deposit the sum 
$850. Rose Cooper, the daughter Charles Cooper. The bank dis- 
facts which convinced that the account standing the name 
Rose Cooper belonged fact Charles Cooper and the overdraft was 
thereupon charged against the Rose Cooper account. 

this action brought Rose Cooper recover the amount standing 
her credit without deduction the amount the overdraft, was 
held that under the which are set forth detail the 
opinion, the bank was justified making the charge. Mr. Benjamin 
Margolies the firm Moses and Singer, attorneys for the bank, makes 
the following statement concerning the effect this decision: 
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believe the opinion importance because it, for the first time 
this state, declares that bank may beyond the apparent owner- 
ship. deposit show who the real owner is. fact, until this 
opinion was handed down might very well have been considered just 
the reverse. seems that, although the case Schwartz State 
Bank, 135 App. Div. 42, cited the Court the opinion, the 
Appellate Division overruled many its old decisions, wherein had 
been held that bank book was almost conclusive between depositor 
and his bank, the principle that bank might even beyond the ap- 
parent ownership the deposit show who fact the real owner was, 
was not touched on. It, therefore, left untouched number old 
decisions which their faces seemed hold that, where bank issued 
pass book certain name, was estopped thereafter from showing 
that the deposit fact belonged someone other than the person 
whose name the bank book was 


AGREEMENT BANK CHECKS AGAINST INSUFFI- 
CIENT FUNDS HELD VOID AND UNENFORCEABLE 


agreement between bank and depositor under which the de- 
positor permitted issue overdraft checks and the bank agrees not 
dishonor the checks upon presentment but give the depositor until 
the close banking hours that day which provide funds 
meet the checks void and cannot against the bank. 

was held recent decision the Supreme Court New 
York the case Import Company American Union Bank. 

The Import Co., sued the American Union Bank 
New York, the Supreme Court; New York County, for damages 
amounting $156,000, which the plaintiff alleged were sustained 
because the breach the bank oral agreement with it, permit 
the plaintiff cireulate checks drawn the bank beyond the balance 
its and that when these were presented for payment, the bank 
would withhold conceal from the payee the information that there 
were funds for payment, until the close the banking day, give 
the plaintiff additional time procure and deposit the cash pay 
the checks. 

The Import Co., Inc., claimed that had bought mer- 
chandise Europe, and paid for same checks drawn the bank 
time when its balances were insufficient pay these checks, but also 
claimed that the alleged agreement gave the plaintiff the right 
this, and the further right have the bank notify when these checks 
were presented, and refrain from dishonoring them until the company 
had had opportunity deliver the bank sufficient money meet 
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these checks. The plaintiff claimed have been damaged the extent 
$156,000 because the bank dishonored its checks. 

The contention the bank, argued Messrs Boskey, Schiller 
Serling, its attorneys, New York City, was that even such agree- 
ment were made, which was denied, would contrary public 
policy enforce it, and that such agreement, made, would 
conflict with the spirit the Penal Law, which makes crime, under 
certain circumstances, issue checks, knowing that they are being drawn 
against insufficient funds. 

Mr. Justice Tierney, sitting Special Term, Part the Supreme 
Court, handed down opinion favor the bank, and dismissing 
the complaint the extent $150,000. said part: 

contract which this based alleged agreement the 
bank with its depositor, that the depositor might overdraw its account 
issuing checks for amounts beyond the balance its credit, and that 
when these were presented for payment, the bank would withhold 
conceal from the payee, the information that there were funds for 
payment from the time the checks were presented until the close 
the banking day. sustain the complaint the Court must find that 
bank can legally make such agreement with depositor. 

Penal Law, Section 1292a evidences disposition 
intentional overdrafts illegal. the opinion that 
bank, the exercise the functions with which invested 
statute, has right subject its assets liability for performance 
that sanction such practice contrary policy. 

alleged agreement upon which the plaintiff’s claim based 
void, and the other facts that are pleaded give cause action with- 
out the premise that could enforce the basic agreement. Whatever duty 
the defendant owed must grow out the relation established that 

the brief submitted behalf the bank its attorneys, Boskey, 
Serling, New York, the following argument was presented 
support the proposition that contract this character void 
against public policy. 

this connection becomes important note the penal statute 
known Section 1292-a the Penal Law. This statute makes any 
person guilty attempted larceny who, with intent defraud, shall 
make deliver any check for the payment money upon any bank, 
knowing the time such making, drawing delivering, that the 
maker has not sufficient funds credit with such bank, for the pay- 
ment such check, although express representation made ref- 

erence thereto, and money property obtained from another 
thereby, such person guilty larceny and punishable accordingly. 
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will readily seen that this section was enacted for the par- 
ticular purpose protecting the commercial world. statute 
under which innocent transactions may well presumed fraudu- 
lent under the provision the above section, that refusal payment 
shall prima facie evidence intent defraud. People Siman, 
197 Supp. 713. 

follows, therefore, that the Legislature, the same sovereign body 
which created the authority under which banks function, could not, 
the very nature things, have intended that crime should spelled 
out transaction, and the same time intend that bank, its own 
creature, should permitted lawfully participate the very 
transaction which inherently repugnant the Legislature’s penal 
enactment. 

respectfully desire stress the point that policy will 
not countenance the making contracts such are this complaint 
alleged, for the additional reason that banks are institutions which are 
peculiarly touched with charge, and the nature which par- 
takes great measure, fiduciary character. Banking institutions 
this state are once the bulwark commercial and economic safety, 
and yet, paradoxically, are weakest withstanding insinuations in- 
solvency, instability and irresponsibility. The strongest institution may 
shaken the blast slanderous tongue, and have seen in- 
stances disastrous runs upon banks started either the malicious 
inane folly gossip monger. 

this connection should noted that the contract alleged 
the complaint sets limitation the number checks which the 
plaintiff might issue and deliver foreign payees, nor the amount 
thereof. Obviously, the absence any limitation these respects might 
warrant the plaintiff, assuming the legality the contract, issuing 
hundreds checks amount totaling unlimited thousands. The 
number and amount might depend upon the optimism the plaintiff 
its future business successes and its ability sell the merchandise 
thus bought, profit. 

make the point that the dishonor many checks drawn upon 
the defendant bank one its depositors, knowledge which might 
percolate through and into the commercial and banking world, would 
seriously affect the standing the bank. The constant dishonor 
checks drawn bank impugns the character the bank’s 
and thus tends lower the standing the bank the 
which serves. 

common knowledge, which this Court may well take judicial 
notice, that all reputable banking institutions and should carefully 
the activities their depositors, and will not permit de- 
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positor remain upon their books once such depositor has drawn 
against his account, when funds were deposit cover same. 
and usage banks this city goes further than that; 
banks require not only that depositors shall not issue checks against in- 
sufficient funds, but insist upon minimum balance being carried all 
times against which checks shall ordinarily drawn, some in- 
Five hundred dollars, and other cases minimum One 
thousand dollars. 
this state are subject visitation the Superintendent 
Banks, whose powers with respect thereto are properly great. Our 
courts have repeatedly held that the Superintendent Banks may ex- 
amine the books and records institutions under his jurisdiction not 
only with view determining their solvency, but also for the purpose 


supervising the method and manner their doing business. 


submit that banking institution this state would per- 
mitted keep its doors open day after the Superintendent Banks 
had learned that agreements such are this complaint alleged. were 
made common practice. 

research has not enabled find any decision 
these precise facts, but vital importance banking throughout 
the country that the question here presented decided. When plain- 
tiff can come into this court and seek assess banking institution 
the extent One hundred fifty-six thousand dollars ($156,000) because 
alleged that returned several checks, when funds were de- 
posit wherefrom pay, and credit arrangement had been effectuated, 
becomes matter duty settle the law once; determine 
the power bank enter into such contract; state the attitude 
our courts thereon; and procure the enunciation policy with 
regard 


TRADE ACCEPTANCE CONTAINING ACCELERATION CLAUSE 
HELD NEGOTIABLE 


sometimes happens that instrument payable certain date 
contains clause accelerating the due date upon the happening some 
specific event. The weight authority seems that such clause 
does not render non-negotiable instrument otherwise negotiable 
form where the happening the specified event not within the control 
the holder. The Supreme Court Idaho recently held that trade 
acceptance containing marginal acceleration clause was negotiable. 
The case which the court held Co., Bankers Gem 


‘State Oil Products Company, 222 Pac. Rep. 286. 


McCornick Co., Bankers, sued the Gem State Oil Products Co. 
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certain written instruments known trade acceptances, and re- 
covered judgment one them. The instruments question which 
were the form bills exchange accepted the defendant, were 
sold and delivered the plaintiff bank for valuable consideration 
before maturity. After the transfer, the defendant, without knowledge 
thereof, returned the goods for which the bills were originally given 
the drawer. The defense the action, therefore, was payment. 

Upon appeal the question presented was whether the instrument 
upon which the plaintiff’s was based was rendered non-negoti- 
able the following provision appearing the margin: 

obligation the acceptor this bill arises out the purchase 
goods from the drawer. Upon the acceptor hereof suspending pay- 
ment, giving chattel mortgage, suffering fire loss, disposing his busi- 
ness failing meet maturity any prior trade acceptance, this trade 
acceptance, the option the holder, shall immediately become due 
and 

The determination this question was important for the reason that 
the instrument was negotiable, payment thereof the defendant be- 
fore maturity and without notice its assignment, would not discharge 
against holder due course. If, the other hand, the instru- 
ment was non-negotiable, would subject the defense payment. 

The court held that the negotiability the instrument was not de- 
stroyed the writing contained the margin. holding, the 
court said: 

last sentence, providing for accelerating the time payment 
upon the happening certain contigencies events which may may 
not take place, the provision the paper which appellant contends 
renders non-negotiable. Does this clause render the time payment 
undeterminable indefinite 

Uniform Negotiable Instruments Act, adopted Idaho, 
well all the states the Union with the exception Georgia and 
Texas, makes definiteness the time payment one the controlling 
factors determining the question negotiability. the clause 
question does not render the due date indefinite, the instrument ne- 
gotiable. generally held that the duty the courts have 
mind the purpose securing uniformity the law commercial paper. 
That was the motive which actuated the various state Legislatures when 
they adopted and passed the Uniform Negotiable Instruments Act... 

paper involved here provides for the acceleration the time 
payment upon the happening any one five events, four which, 
viz., suspending payment, giving chattel mortgage, disposing his 
business, failing meet maturity any prior trade acceptance, are 
wholly within the control the acceptor maker, and the other con- 
tingency, that is, suffering fire loss, event over which party 
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the paper has any control. None the contingencies named are within 
the control the holder. 

the clauses this instrument providing for accelerating 
the time payment contingency definitely stated therein, and having 
well known and recognized meaning incapable misconstruction. 
The phrases ‘‘suffering fire ‘‘disposing his business,’’ and 
meet maturity any prior trade acceptance,’’ could not 
misunderstood nor more accurately and concisely stated. The ‘‘giving 
chattel mortgage’’ means the signing and delivery thereof, or, 
other words, its execution such manner make lien 
upon the property the maker described such mortgage. 

has been suggested that the phrase ‘‘suspending 
creates some doubt the intended meaning, and thereby renders the 
time payment uncertain. examination the authorities removes 
this objection. stated Wolf, Fed. Cas. 406, No. 17,923, 

payment means something more than failure 
the maker such paper this seek the holder and pay him. Busi- 
ness men understand very well what the term means; there the idea 

held that suspension payment occurs where person indebted 
others unable meet his engagements with and pay his 
full. 

condition that precludes payment from being made the ordi- 
nary course events results suspension payment, whether there 
exists permanent state insolvency possibility the resumption 
payment later date. Crook Morley (1891) 316, 319, 
think this phrase, used this contract, clearly means suspension 
payment because inability pay due course 

general rule that, where instruments are payable day 
certain, sooner, some event shall happen, they shall con- 
strued due all events the day limited, and negotiable. 

Hutson Rankin, supra, this court held that the negotiability 
promissory note not affected destroyed provision therein 
that, upon default payment interest, the whole shall become due, 
and that after maturity the interest shall increased from 
per cent. 

the case Utah State National Bank Smith, 180 Cal. 179 
Pac. 160, the California court held that, under the Negotiable Instru- 
ments Act that state, providing that instrument negotiable 
must payable determinable future time, when note pay- 
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able, and further provides that, interest not paid when due, both 
principal and interest shall become due the option the holder, such 
note negotiable; ‘determinable,’ meaning what may determined, 
found out, definitely decided upon settled. 

the late case Nickell Bradshaw, Or. 580, 183 12, 
623, the court held that note otherwise negotiable, but contain- 
ing the clause ‘due ranch sold mortgaged,’ not rendered non- 
negotiable the quoted words. 

each these last mentioned cases, very exhaustive and well 
opinion written, reviewing the modern decision the ques- 
tion the effect such acceleration clauses. these opinions 
writers point out the difficulty and impossibility laying down any 
hard and fast rule which could govern each individual case that might 
arise. Nickell Bradshaw, supra, Judge Harris quotes with ap- 
proval from the opinion Ernst Stechkman, Pa. 13, Am. Rep. 
follows: 

principle deduced from the authorities this: eon- 
stitute negotiable promissory note, the time, the event, for its ulti- 
mate payment, must fixed and certain; yet may made subject 
upon the happening which, prior the time its ab- 
solute payment, shall become due. The contingency depends upon 
some done omitted done the maker, upon the 
some event indicated the note; and not upon any act the payee 
holder, whereby the note may become due earlier day.’ 

think this general rule should be, and the same is, adopted 
this state, and, applying the paper here question, hold that 
the same negotiable. None the conditions the acceleration clause 
depend upon any act the holder, nor are they within his control, but 
all such contingencies depend either upon some act omission the 
maker, upon event indicated the paper not within the control 
either 


DRAWER UNINJURED DELAY PRESENTING CHECK 
NOT DISCHARGED FROM LIABILITY 

The Negotiable Instruments Act provides that check must pre- 
sented for payment within reasonable time after its issue the 
will discharged from liability thereon the extent the 
loss caused the delay. Under this provision unreasonable delay 
presenting check will not, itself, discharge the drawer from lia- 
bility. must appear that the delay worked injury the drawer. 
This point illustrated Bodner Rotman, 123 Atl. Rep. 529, 
decided the Court Chancery New Jersey. 
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this case, appeared that, January 22, 1923, the defendant, 
Michael Rotman, executed bond and mortgage the sum $8,000 
payable $2,000 September 1923; $3,000 September 1924, and 
$3,000 September 1925, with interest per cent., payable semi- 
annually. was provided the bond and mortgage that any install- 
ment interest should remain unpaid for days after the same fell 
due, the whole principal sum with all unpaid interest, should, the 
option the mortgagee, his heirs and assigns, become immediately due. 

March 1923, the mortgage was assigned the plaintiff. 
July 22, 1923, six months’ interest fell due the bond and mortgage. 
September 1923, check for $240 was forwarded the plaintiff 
payment the interest. The plaintiff kept the check until September 
28, 1923, and then deposited it. Thereafter the check was returned 
the bank for want funds. 

September 28, 1923, the $2,000 installment principal was paid 
the plaintiff. This payment was made before the check for the in- 
terest was protested, and before the plaintiff had any notice that the 
check would not paid the bank upon which was drawn. 

One the questions presented the case was whether the 
delay presenting the check for payment had worked such injury 
the defendant would affect any way the plaintiff’s right pro- 
with foreclosure. The court held that had not. holding, 
the court 

true that neglect present check for days after its re- 
ceipt would probably called unreasonable delay; but this in- 
stance when the check was presented was returned for lack funds, 
and the delay presenting the check would have worked injury 
the defendant had allowed funds meet remain the bank until 
its presentment. 

National Bank Portland Linn County Bank, Or. 296, 
Pac. 614: 

holder’s laches presenting check for payment constitutes 
defense action against the drawer unless damaged the 
delay, and the extent his loss. check purports 
made upon deposit meet it, and presupposes funds the drawer 
the hands the drawee. But, the drawer has such funds the 
time drawing his check, subsequently withdraws them, commits 
fraud upon the payee, and can suffer loss damage from 
holder’s delay respect presentment notice. such case 
liable, and cannot insist upon formal demand notice nonpay- 

further point raised the case was whether the plaintiff, ac- 
cepting September 28, $2,000 installment the principal, 
waived any rights might have had account the returned pro- 
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tested check. was held that the acceptance the payment 
did not constitute waiver his rights view the fact that was 
specifically instructed the defendant apply the payment the 
principal, and therefore, had option except apply thereon, and 
the further fact that the plaintiff was unaware that the check for 
interest was bad when accepted the $2,000. 


AMERICAN BANK LIABLE DEPOSITOR FOR FUNDS 
SEIZED SOVIET REPUBLIC 


1917, the Soviet seized the funds and other assets the 
possession the banks Petrograd. Among the banks thus treated 
was branch the National City Bank New York. 

result the seizure question has arisen whether the loss 
should sustained the bank the depositors whose names the 
funds were deposited. 

The Appellate Division the New York Supreme Court has decided 
that the loss must borne the bank the theory that, when money 
deposited bank, becomes the property the bank and the bank 
merely the debtor the depositor. 

The which this conclusion was reached Boris Sokoloff 
National City Bank New York, decided April 1924. The decision 
published full among the banking decisions this issue. 

From the tacts, appeared that June, 1917, the plaintiff, citizen 
and subject Russia, paid the defendant bank $30,225. The bank 
agreed open its Petrograd branch deposit account the 
favor for equivalent amount rubles. The account was opened and 
portion withdrawn. Subsequently, the defendant failed honor de- 
mands for the balance and this suit recover the balance was brought. 

One the defenses set the bank was that, before the bank 
eould open branch Petrograd, had agree certain rules which 
provided, among other things, that litigation connection with its 
Russian business must the Russian courts and subject the 
Russian that March and November, 1917, revolutions took place 
Russia, result which the Soviet Republic Government was es- 
tablished, and that the Soviet Republic, force arms, took possession 
the defendant’s Petrograd branch and all its assets and liabilities, 
the liability the plaintiff. 

The court held that this was not sufficient defense. When the ac- 
was opened, the relation debtor and creditor arose between 
the plaintiff and the defendant bank. The money seized the Russian 
Government belonged the bank. There was nothing belonging the 
plaintiff the hands the bank which the Russian Government could 
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seize. The bank was the same position individual who alleged, 
defense action for money loaned, that was robbed the 
money while carrying from his bank the creditor. 

has been stated the press that the decision, upheld, will affect 
similar claims involving millions dollars. 


PERSON CARRYING AND DELIVERING MONEY FOREIGN 
COUNTRY NOT PRIVATE BANKER 


The carrying money one acting bailee for delivery 
consignee foreign country does not constitute the 
money within the meaning the New York Banking Law, and one 
who earries and delivers money not engaged business 
private banker. This was the decision the Court Special Sessions 
the City New York the case People Waks, 203 
Supp. 592. 

The case involved proceeding against Max Waks for violation 
the Banking Law. Section 172 that law prohibits any individual, 
partnership unincorporated association from engaging business 
private banker without obtaining authorization certificate from the 
superintendent banks. The section also provides that any individual, 
partnership unincorporated association violating the provisions 
the section shall guilty misdemeanor, and shall forfeit penalty 
the state. 

appeared that the defendant received from Jacob Rothstein, 
New York City, the sum $75, delivered Rothstein’s father- 
in-law Stuckyn, Poland. The defendant also received $7.50 for his 
own use for expenses his trip abroad. The complaint against the 
defendant charged that receiving the money unlawfully engaged 
business private banker without certificate from the superin- 
tendent banks. 

The defendant contended that was not private banker within 
the meaning the law. The court upheld this contention and acquitted 
the defendant. The court said part: 


for defendant contends that the defendant not private 
banker, within the meaning the law. argues that the word ‘trans- 
mission,’ the above quoted Banking Law, does not include the carry- 
ing money bailee for delivery consignee another country. 
must, with considerable reluctance, agree with this interpretation 
the statute this case, which takes the defendant out the statutory 
definition ‘private banker.’ strict construction the law under 
consideration requires ruling that its provisions regulate only the 
transmission money other valuables foreign countries. Trans- 
mission must distinguished from carrying and 
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MISSOURI NATIONAL BANKS MAY ACT EXECUTOR 

The right national banks the State Missouri act executor 
has been upheld under the provisions the Federal Reserve Act, 
decision the United States Supreme Court handed down April 28. 
The decision was made the case State Missouri, the relation 
Burnes National Bank St. Joseph, Mo., Judge 
the Probate Court Buchanan, Mo. 

The majority opinion was written Associate Justice Holmes. 
sociate Justice Sutherland filed dissenting opinion, which Associate 
Justice concurred. 

The decision the effect that, where the laws state permit 
trust companies, other corporations which compete with national 
banks, exercise fiduciary powers, those powers may exercised 
national banks. 

The following statement the case reprinted from the New York 

Supreme Court held today (April 28) opinion As- 
sociate Justice Holmes that national banks may act executors es- 
tates those states whose laws permit trust companies act. The 
court held that the power act fiduciary capacities, conferred upon 
national banks the Federal Reserve Act, could not impaired 
rendered ineffective state enactment. 

the State Supreme Court that the exercise trust 
powers Missouri national banks was contravention state law 
reversed today’s opinion. 

Burnes National Bank was appointed executor citizen 
Missouri who died Nov. 22, 1922, leaving will. The bank applied the 
proper Probate Court for letters testamentary, but was denied appoint- 
ment the ground that the laws Missouri national banks were not 
permitted act executors. 

the bank applied the Supreme Court the state for 
writ mandamus against the judge the Probate Court and al- 
ternative writ was issued. The respondent demurred, the demurrer was 
sustained and the peremptory writ was denied. writ error was al- 
lowed the Chief Justice the State Court. The bank contended that 
had the capacity fill the office under the statutes the United 
States. 

“By the act September 29, 1918, Section Stat. 986, 968, 
amending Section (k).of the Federal Reserve Act,’ says the Supreme 
Court’s opinion, ‘the Federal Reserve Board was empowered grant 
special permit national banks applying therefor, when not con- 
travention state local law, the right act trustee, executor, ad- 
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ministrator ... any other fiduciary capacity which state banks, 
trust companies, other corporations which come into competition with 
national banks are permitted act under the laws the state which 
the national bank located. 

the section stopped there, the decision the state court might 
final, but adds the following paragraph: 

“Whenever the laws such state authorize permit the exercise 
any all the foregoing powers state banks, trust companies, 
other corporations which compete with national banks, the granting 
and the exercise such powers national banks shall not deemed 
contravention state local law within the meaning this 
act. 

“This says, roundabout and polite, but unmistakable way, that, 
whatever may the state law, national banks having the permit the 
Federal Reserve Board may act executors trust companies com- 
peting with them have that power. The relator has the permit; com- 
peting trust companies can act executors Missouri; the importance 
the power the sustaining competition the banking business 
well known and has been explained fully heretofore that does 
not need emphasized, and thus the naked question presented 
whether Congress had the power what tried do. 

nothing over which state has more exclusive authority 
than the jurisdiction its courts, but cannot escape its constitutional 
obligations the device denying jurisdiction courts otherwise 
competent. here, the state cannot lay hold its general control 
administration deprive national banks their power compete that 
Congress authorized sustain. 

fact that Missouri has regulations secure the safety 
trust funds the hands its trust companies does not affect the case. 
The power given the act Congress purports general and in- 
dependent that and the act provides its own safeguards. 
The authority Congress equally independent, otherwise the state 
could make 

Associate Justice Sutherland, dissenting, 

real question here, understand it, not whether Congress 
may safeguard national banks against ordinary state legislation 
discriminatory character, but whether Congress may intrude upon and 
prohibit the exercise the government’s powers state the extent 
that such exercise discriminates against such banks and favor 
competing state corporations. 

particular invasion here sanctioned may not great 
moment; but precedent which, carried the logical extreme, 
would far toward reducing the states the union the status 
mere geographical subdivisions.’ 
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EXECUTOR’S COMMISSION FOR COLLECTING RENTS 


Section 285 the Surrogate’s Court Act New York, which fixes 
the rate commissions executors, trustees, and other representatives, 
was amended chapter 649 the Laws 1923 provide for 
the allowance commissions trustees executors collecting the rents 
real property. The amendment provides: 

trustee executor is, the terms the instrument, 
required collect the rents and manage real property, shall al- 
lowed and may retain five per centum the rents collected therefrom, 
addition the commissions herein 

There has been some uncertainty the exact meaning the 
amendment. The Surrogate’s Court was called upon determine its 
meaning and effect recent case, Althause’s Estate, 203 
Supp- construction placed the court the amendment 
set forth the following quotation from the court’s opinion: 

language this amendment raises three questions: (1) the 
per cent. commission meant include the compensation actually paid 
agent for the collection rents? (2) additional 
tion paid the executor when collects the rents personally and 
agent employed? (3) Where agent employed additional 
compensation which the executor trustee entitled exclusive the 
charges the agent? think was the clear legislative purpose that 
this additional allowance was intended include any charge made 
the agent employed the executor collect the rents. There was 
merely incorporated the statute the previous custom allowing, 
the executor’s accounting, the agent’s commissions expense 
administration. Where such charges are necessary and reasonable they 
are allowed. Matter Binghamton Trust Co., App. Div. 26, 
Supp. 1068. 

other words, the rent collector was employed, the form 
was not employed, and the collection rents 
made the executor, additional compensation for the extra 
work. Where the broker was employed, the Legislature did not intend 
allow the executor arbitrary per cent. upon the gross rentals 
addition the regular commissions the executor and the broker’s 
charges. the statute was construed otherwise, excessive and burden- 
some charges would placed upon the beneficiaries estate com- 
posed largely real estate. Many properties yield small net income, 
and the double charge, approximately per upon gross rents, 
would leave nothing for the beneficiaries. The terms the will here 
required the executors collect the rents and manage the real property, 
and they are entitled compensation the rate fixed. Commissions 
must awarded the statutory rates effect the time the decree 
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made. Matter Ellen King, 121 Misc. Rep. 530, 201 Supp. 
239. this estate agent was employed, and the rents were collected 
directly the executors. Commissions are therefore allowed.’’ 


BANK NOT ENTITLED SET OFF DEPOSIT FUNDS 
THIRD PERSON AGAINST DEPOSITOR’S INDEBTEDNESS 


When depositor bank indebted it, the bank may set off the 
deposit against the indebtedness. some cases this true even where 
the deposit consists funds held the depositor fiduciary 
pacity, provided that the bank has knowledge that the depositor 
not the true owner the funds. such case the rule adhered 
the federal courts that the bank may not avail itself the right 
set-off unless has changed its position its disadvantage reason 
the deposit. This rule was stated the United States Court Ap- 
peals recent case entitled Fulton National Bank Atlanta Hosier, 
295 Fed. Rep. 611. 

used purchasing certain stock for him. Imbrie Co. deposited the 
check their credit the Fulton National Bank, and failed buy 
the stock. Subsequently, action the nature creditor’s bill for 
the liquidation the affairs Imbrie Co. was instituted. There- 
upon, the Fulton National Bank applied the deposit account Imbrie 
Co. the indebtedness the company it. The deposit included 
the proceeds Hosier’s check, but the bank had notice his in- 
terest the funds deposit. 

Thereafter, Hosier intervened the action, seeking order the 
Fulton National Bank pay the receivers Imbrie Co. the pro- 
ceeds the check and interest, and order directing the receiver 
pay that amount him. decree was entered granting Hosier the 
relief prayed for. The bank appealed but the decree was affirmed. 
its opinion, the court said: 

question presented upon the merits whether the right the 
Fulton National Bank set off the deposit against the indebtedness 
Imbrie Co., superior the equity Hosier, whose check was 
deposited Imbrie Co. and created the fund. Imbrie Co. used 
Hosier’s money for their own purposes, instead buy him the stocks, 
instructed, the money, between them, remained the money 
Hosier, even after its deposit. conceded that the bank had notice 
that the money was Hosier’s, and further that the bank did not change 
its position its disadvantage reason the deposit. The question 
then is: What are the rights the bank the absence notice 
Hosier’s equity, and when there had been change its disadvantage 
its relation Imbrie Co., upon the faith the deposit? 
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cases Bank Metropolis New England Bank, How. 
234, Ed. 115, and How. 212, Ed. 409, and Wilson Smith, 
How. 763, Ed. 820, unless overruled, conclude the question. Upon 
the second appeal the former case How. 212, Ed. 409) the 
Supreme Court, construing its former opinion the same held (1) 
that bank, receiving paper for collection, had notice that the bank 
from which received had interest it, except transmitting 
agent, would not entitled retain the paper against the true 
owner (2) that the bank receiving the paper had notice its true 
ownership, and treated the bank from which was received the true 
owner, yet, unless had extended credit suffered balances re- 
main the hands the bank from which received its disad- 
vantage, would not entitled retain the paper against the real 
owner; and (3) that the receiving bank had notice the rights 
the true owner the paper, and regarded the bank from which re- 
ceived the true owner, and extended credit suffered balances 
remain the hands the bank, from which received the paper, 
its disadvantage, and the faith the receipt the paper, then 
could retain the paper against the real owner. 

this case the concession was that the Fulton National Bank had 
notice Hosier’s rights the check and had not changed its posi- 
tion reason the deposit. Under the second rule, the bank was there- 
fore precluded from retaining the check its proceeds against Hosier, 
and its attempted offset was 


BANK’S LIABILITY FOR WRONGFUL ACTS CASHIER 


That bank liable those injured unauthorized acts its 
where receives and retains the benefits arising from the wrong- 
ful acts, the holding recent decision the Supreme Court 
Kansas. The decision City Spring Hill Paxton, 223 Pac. Rep. 283. 

appeared that the city Spring Hill had checking account 
the Farmers’ State Bank, which Irwin Williams was cashier. Williams 
was also the city clerk, and such handled all the funds the city. 
December, 1920, was authorized and directed draw the ac- 
count the city the sum $1,909, used paying certain out- 
standing bonds the city. 

May 1921, Williams, city clerk, drew the account the 
city check for $1,090, and had issued himself cashier’s checks for 
that amount. These checks were cashed Williams the Farmers’ 
State Bank June 22, 1921. Part the proceeds was deposited 
the credit several customers the bank whose accounts were over- 
drawn. The balance $427.93 was placed Williams’ account, which 
the time was also overdrawn. 
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The city subsequently brought this action against Paxton 
receiver the Farmers’ State Bank, recover the money misappro- 
priated Williams. The trial court found that Williams’ account, 
which part the money was placed was really account the bank; 
that the balance was placed the the bank’s customers 
order that overdrafts might not show the books the banks; that 
Williams was duly authorized draw the account the city, and 
the transaction was fully authorized and legitimate, until the cashier’s 
checks were returned the bank; that Williams, city treasurer, had 
control over the books the bank, and his manipulations those 
books were made him his capacity cashier. The trial court 
rendered judgment favor the plaintiff for $1,172.84, the amount 
the money misappropriated and interest thereon, and declared the 
amount recovered preferred claim against the funds the hands 
the receiver. 

Upon appeal the judgment favor the plaintiff for $1,172.84 
was affirmed the ground that the bank received benefit resulting 
from the misconduct its cashier and was therefore liable for the 
amount misappropriated him. 

The part the judgment declaring the $1,172.84 preferred claim 
was reversed for the reason that the money never came into the hands 


the receiver, but was dissipated before was appointed. 


THE NEW DIGEST 


The new, enlarged, Third Edition the Banking Law Journal Digest 
now ready for delivery. 

The earlier editions this book have been familiar bankers, es- 
pecially subscribers The Banking Law Journal, for many years. 

The new book larger than the second édition (which was published 
1919) some two hundred pages. 

contains digests some seven thousand decisions the courts 
dealing with the law banking and negotiable instruments, which have 
been published The Banking Law Journal during the entire period 
its existence down the present time. 

addition the material the second edition the new Third 
Edition contains the important banking decisions which the courts have 
rendered during the past five years. 

The digests are grouped under one hundred and forty main head- 
ings, arranged alphabetical order. This arrangement makes pos- 
sible locate quickly the decisions any question banking law that 
likely arise. 

copy the Digest, the price which $6.50, will sent any 
Journal subscriber approval. 


F 


Banking Decisions 


this department are published each month all the important decisions the 
Federal and State Courts, involving questions pertaining the 
law banking and negotiable instruments 


BANK COLLECTING CHECKS FORGED IN- 
DORSEMENTS LIABLE PAYEE 


Independent Oil Men’s Association Fort Dearborn National Bank, 
Supreme Court Illinois, 142 Rep. 458 


The secretary association authorized make collections for 
the association, received number checks payable the associa- 
tion’s order. Without authority, the secretary indorsed the associa- 
tion’s name the checks and cashed them hotel. The hotel 
deposited them the defendant bank and the latter collected them 
from the banks which they were drawn. this action, was 
held that the defendant bank was liable the association for the 
amount the checks. 


Writ Error Third Branch Appellate Court, First 
appeal from Superior Court, Cook County; Oscar Hebel, Judge. 

Action the Independent Oil Men’s Association against the Fort 
Dearborn National Bank. Judgment for plaintiff was affirmed the 
Appellate Court (226 Ill. App. 570), and defendant brings certiorari. 
Judgment Appellate Court affirmed. 

Campbell Fischer, Chicago (Carlton Fischer, Chicago, 
Counsel), for plaintiff error. 

Chicago (Charles Martin, Chicago, counsel), for defendant error. 


THOMPSON, J.—This case here certiorari review judg- 
ment the Appellate Court affirming judgment the superior court 
entered directed verdict for defendant error and against plaintiff 
error for $1,514.08. 

Defendant error corporation maintaining its offices the 

similar decisions see Banking Law Journal Digest (Third 
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Westminster building, Chicago. Throughout the period covered the 
transactions involved this litigation, Byrne president, 
Sweney was vice-president, and Grant was treasurer. Pursuant 
resolution adopted the board directors October 11, 1917, 
Specht was employed the corporation its secretary. February, 
1919, Specht disappeared, and audit his accounts showed shortage 
about $10,000. Specht devoted most his time soliciting advertis- 
ing for the Blue Book, published defendant error. Eleven checks 
issued defendant error payment the advertising accounts 
eleven its clients were indorsed Specht, ‘‘Independent Oil Men’s 
Association, Specht, and cashed the Moir Hotel Com- 
pany, which turn deposited the checks with plaintiff error and re- 
ceived credit for them. The checks ranged amount from $40 $161.25. 
The first was dated November 1918, and the last February 10, 1919. 
the regular course business plaintiff error collected the amounts 
named the checks from the drawee banks. 

The basis this action that the indorsements were forged and the 
payments Specht unauthorized. Plaintiff error contends that this 
action cannot maintained because the provision section 188 
the Negotiable Instruments Act (Smith-Hurd Rev. St. 1923, 98, 210), 
which reads: 


check itself does not operate assignment any part 
the funds the credit the drawer with the bank, and the bank not 
liable the holder, unless and until accepts certifies the check.”’ 


Conceding the forgery for the purpose, argues that payment 
the forged indorsements was payment all; that the drawee banks 
could not charge the amounts paid against the respective accounts the 
drawers; that liable reimburse the drawee banks; that the 
drawers and the payee were way affected 
ment the money the drawee banks the forged in- 
dorsements that the money paid was the money the 
which neither the drawers nor the payee had any interest; and that 
there contractual relation between and the payee which establishes 
obligation pay. This suit not brought the checks. agree 
that under the Negotiable Instruments Act the payee unaccepted 
check, who holds it, cannot sue the drawee, and certainly could not 
maintain action against bank, other than the drawee, which refused 
pay the check demand. Defendant error does not contend that 
has right base its action the check any contractual rela- 
tion arising out the check such. seeks recover the value 
its property which came into the hands plaintiff error and for 
which plaintiff error refuses account. Defendant error might 
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have brought action trover against plaintiff error for unlawful 
conversion its property, but chose waive the tort and bring its 
action assumpsit for money had and received for its use. That had 
right this well established the great weight authority. 
(N. 545; Hamlin’s Wizard Oil Co. United States Express Co., 265 
156, 106 623; Talbot Bank Rochester, Hill (N. Y.) 295; 
Buckley Second Nat. Bank, Law. 400, Am. Rep. 249; 
Farmer People’s Bank, 100 Tenn. 187, 234; Crisp State 
Bank, 155 78. Defendant error ratifies the col- 
lection the check for it, and this act ratifies the assumed payment 
the check. Both the drawer and the drawee the check are released 
from paying over again, because the payee, ratifying the payment, 
estopped from making claim against either. United States Portland 
Cement Co. United States Nat. Bank, Colo. 334, 157 202, 
145, Annotation, 148. 

Plaintiff error offered evidence memorandum under which 
Specht was employed which contained the following clause: 


‘‘The secretary shall endeavor build the association member- 
ship, shall keep collected promptly all moneys due the association from 
whatever source, and shall during the first week each month furnish 
the directors with trial balance statement showing the financial con- 
dition the association, including, first, cash received during month 
and from whom; second, cash expenditures, whom paid; third, bills 
and accounts receivable and bill and accounts payable.’’ 


But the court excluded it. There nothing this contract em- 
ployment which grants Specht authority indorse checks, and until 
there was other evidence the record tending show that had such 
authority was irrelevant. 

Grant testified that during all the time Specht was acting secretary 
witness was the treasurer defendant error; that such was his 
duty receive and disburse all funds the that far 
knew, Specht never signed indorsed checks with the knowledge 
consent the officers the company; that Specht’s indorsement the 
checks controversy was unauthorized and that the company had re- 
ceived credit for them; that Specht was the only officer the com- 
pany devoting all his time the company’s business; that witness kept 
touch with the company’s business meetings with the other officers 
that was Chicago office two three times month; that Specht 
was the road most the time the interest the company; that 
during the absence the officers the corporation the office was 
charge two young women, bookkeeper and stenographer that wit- 
ness had never indorsed check for the company for deposit its ac- 
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and that did not know who did make the deposits. Plaintiff 
error did not call the other officers the corporation nor the office 
employees. The assistant cashier the National City Bank testified 
that Specht, for the association, opened account with said bank 
February, 1918; that handed Specht signature card; that Specht 
took away with him, and came back the next day bearing the signa- 
ture Grant, and that officer defendant error 
except Grant ever had any authority draw checks that 
The burden was upon plaintiff error show that Specht had au- 
thority indorse the checks question. This authority could not 
implied from the mere fact that was secretary (City Chicago 
Stein, 252 Ill. 409, 886, Ann. Cas. 1912D, 294), nor from the 
character the duties which was required perform without show- 
ing that they could not discharged without the exercise such power 
that the power was practically indispensable the accomplishment 
the object view. Crahe Mercantile Savings Bank, 295 375, 
139 120, There must have been some one connected 
with this corporation who had authority indorse negotiable paper, 
because manifest that practically all its were paid check 
draft; but plaintiff error has failed prove that that authority 
was vested Specht. This being the case, the indorsements were void 


the payments unauthorized. Jackson Paper Manf. Co. Com- 


mercial Nat. Bank, 199 151, 136, 657, Am. St. 
Rep. 113; Merchants’ Nat. Bank Nichols Shepard Co., 223 41, 
Gustin-Bacon Manf. Co. First Nat. Bank, 306 Ill. 179, 137 
793. There being evidence tending establish the defense, the court 
properly directed the verdict. Heinsen Lamb, 117 549, 75; 
Anthony Wheeler, 130 Ill. 128, 494, Am. St. Rep. 281; 

Plaintiff error sought prove that Specht had forged the indorse- 
ment defendant error other checks and had deposited them 
his personal account the Great Lakes Trust Company. There 
contention that eithér party this litigation had knowledge this fact, 
fact, and was therefore immaterial and properly excluded. 
also sought show that defendant error knew Specht’s 
tion February and that failed notify plaintiff error until July. 
Since defendant error was under legal duty give notice plain- 
tiff error, its failure exercise care that regard not negligence 
law. Crahe Mercantile Savings Bank, supra; Hamlin’s Wizard 
Co. United States Express Co., supra. 

The judgment the Appellate Court affirmed. 

Judgment affirmed. 
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CHECKS PAYABLE CORPORATION SHOULD 
NOT DEPOSITED OFFICER’S ACCOUNT 


Dennis Metal Mfg. Co. Fidelity Union Trust Co., Supreme Court 
New Jersey, 123 Atl. Rep. 614 


The president the plaintiff corporation indorsed two checks 
payable the order the corporation, and deposited them his 
personal account the defendant bank. did not account the 
for the proceeds the checks and authority 
make such use the checks. 

was held that the bank was liable the corporation for the 
amount the checks. The bank was put upon notice the fact that 
the checks were payable the corporation and was bound inquire 
the president’s authority. 


Appeal from District Court Newark. 

Action the Dennis Metal Manufacturing Company against the 
Fidelity Union Trust Company. From judgment for plaintiff, de- 
fendant appeals. Affirmed. 

Edward McGlynn, Newark, for appellant. 

McDermott, Enright Carpenter, Jersey City, for respondent. 


KATZENBACH, J.—This appeal the defendant below from 
judgment rendered the First district court the city Newark. 
The suit was instituted the Dennis Metal Manufacturing Company, 
corporation, against the Fidelity Union Trust Company recover the 
amount two checks $78.40 and $80, respectively. The checks had 
been drawn the order the Dennis Metal Manufacturing Company 
and had been indorsed its president, Dennis, follows: ‘‘Pay 
Dennis, Dennis Metal Manufacturing Co., Dennis, Presi- 
The check for $80 bore the further additional individual in- 
dorsement ‘‘R. Dennis.’’ The dates the checks were June 10, 
1921, and June 20, 1921. The checks were passed the credit 
Dennis personal account which had with the Fidelity Union Trust 
Company, and due course were collected the trust company upon 
the banks upon which they were drawn. 

The evidence showed that the plaintiff was engaged the mail order 
business. The checks question came the plaintiff its mail and 
were abstracted Mr. Dennis and used the manner stated. The by- 
laws the company were offered evidence. They provided that 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 345. 
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checks, drafts, and other instruments the company’s account may 
drawn over the signature such officers may from time time 
designated for that purpose resolution the board directors. 

September 23, 1920, the board directors the company had 
passed the following resolution: 


that the treasurer assistant treasurer this corpora- 
tion be, and they hereby are, authorized open the New York County 
National Bank and such other banks trust companies they may 
select, bank account the name this corporation, which Dennis 
Metal Manufacturing Corporation, and that the treasurer assistant 
treasurer this corporation and they hereby are, authorized from 
time time for and behalf this corporation, make sign checks, 
drafts, notes, obligations, agreements, other instruments, indorse 
checks, drafts, other instruments, accept drafts other instru- 
ments, accept drafts procure loans and advances, sell securities, 
bills, and accounts receivable this corporation, and generally all 
acts and things with reference any transaction, the name 
behalf this corporation, with any the said banks trust companies, 
carrying its business relations therewith, which any said 
officers may see fit; and further 

that any and all ehecks, drafts, notes, and other orders 
and items every kind deposited deposited for account this 
company with such bank, trust company for credit for collection 
otherwise, requiring indorsement the name this company, shall 
sufficiently indorsed they bear said name, stamped writing, 
indorsed thereon, without any signature countersignature thereto 
affixed and further 

that this resolution shall continue force until formally 
rescinded and due notice rescission filed with said banking institu- 
tion, and that the secretary this corporation be, and hereby is, 
directed deliver the New York County National Bank, and any 
bank trust company designated the treasurer assistant treasurer, 
depositary this corporation, copy this resolution and 
the name and signature the officers authorized this resolution 
sign for the corporation, certified under his hand and the seal this 
corporation.’’ 


The plaintiff proved the facts above recited and rested. The de- 
fendant offered testimony. The court thereupon found judgment 
for the plaintiff for the amount the checks and interest. 

The appellant has abandoned all the specifications the determina- 
tions the district court with which was dissatisfied except one, 
which follows: 


the facts set forth the state the case proved that the 
indorsements the checks which the suit was brought were made 
person who was president the plaintiff corporation, charge its 
office, who received all mail belonging the company, and managed its 
office generally, and that therefore, matter law, his indorsements, 
under the by-laws plaintiff corporation, set forth the state the 
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case, were sufficient authority for the defendant cash the checks 
which the suit was 


This proposition legally unsound. There was express authority 
given the plaintiff the by-laws and resolution above quoted its 
president indorse the checks and drafts received it. There had been 
acts the plaintiff from which authority the part the president 
indorse checks received could inferred. There nothing 
the record which shows that the plaintiff estopped from claiming that 
Mr. Dennis, its president, did not have the authority indorse the checks 
question. 

president corporation does not have, virtue holding the 
office president, any power indorse checks, drafts, notes, and other 
obligations payable the corporation. There are many matters which 
one holding the high office president cannot bind the corporation. The 
New Jersey cases this point are collected the case Aerial League 
America Fireproofing Corporation, Law, 530, 117 
Atl. bank receives check payable corporation and in- 
dorsed the president make payable himself, and the presi- 
dent deposits his personal account with the bank, the bank 
chargeable with notice put inquiry determine whether 
the president the corporation was authorized use its funds 
against the corporation. 

The Court Appeals New York held, the case Ward City 
Trust Co. New York, 192 61, 585, that where presi- 
dent manufacturing corporation produced check payable its 
order and having indorsed the corporation name himself 
president and general manager, delivered trust company pay- 
ment personal loan obtained himself and the secretary treasurer 
the corporation, the form the check was notice the trust company 
that such president was using the property the corporation pay the 
personal debt himself and the secretary treasurer the corporation, 
apparent violation the rights the corporation, and that the effect 
such notice was put the trust company upon inquiry. this case 
the City Trust Company made inquiry the authority the 
president indorse the check for the corporation. knew was re- 
ceiving the check the corporation payment personal loan. 
acting acted its peril. Prima facie the act was unlawful. The 
trust company, accepting and using the check, was deemed have 

taken with knowledge the rights the corporation which was 
made payable. The cases Niagara Woolen Co. Bank, 141 
App. Div. 265, 126 Supp. 890, and Wilson Metropolitan Electric 
Co., 120 145, 384, Am. St. Rep. 625, are cases the 
same effect. There case New Jersey which resembles closely 
the instant use the New York cases above cited. The case the 
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American Saw Co. First National Bank Trenton, Law, 
417, Atl. 662, illustrates the underlying principle that bank which 
has dealings with corporation must assured that officer who in- 
dorses checks payable the corporation and receives from the bank the 
proceeds the checks has authority indorse for the corporation. 
this the American Saw Company had account with the First 
National Bank. The by-laws the saw company provided that all checks 
its bank account over $200 should drawn the treasurer and 
countersigned the president member the executive committee. 
One Bissell was the secretary the company. began indorse 
checks for deposit the credit the company and also countersign 
checks without any change being made the by-laws. Later indorsed 
checks received the saw company and payable it, follows: Amer- 
ican Saw Company. Bissell, took the checks in- 
dorsed the bank and asked that they cashed. They were cashed 
the paying teller the bank. The money thus obtained Bissell from 
time time large sums used for his own purposes. When Bissell’s 
fraud was discovered, the saw company sued the bank for the moneys 
thus paid Bissell upon the theory that the power Bissell was 
limited and circumscribed exclude him from any authority in- 
dorse checks and drafts other than for deposit, and that for the bank 
have cashed for Bissell checks and drafts made payable the saw com- 
pany and indorsed mentioned was effect permit him with- 
draw moneys the saw company from the bank account upon his 
signature instead upon checks signed and countersigned provided 
the by-laws. The position the saw company was sustained the 
Court Errors and Appeals. 
For the reasons herein given, the judgment affirmed. 


AMERICAN BANK LIABLE DEPOSITOR FOR 
FUNDS SEIZED SOVIET REPUBLIC 


Boris Sokoloff National City Bank New York, New York Supreme 
Court, Appellate Division, April 1924 


June, 1917, the plaintiff paid the sum $30,225 the de- 
fendant bank, the bank agreeing open its Petrograd branch 
deposit account the plaintiff’s favor for equivalent amount 
rubles. Before the funds were entirely withdrawn, they were seized 
the Soviet Republic Government, which took possession the 
defendant’s Petrograd branch and all its assets and liabilities. 
this action the depositor recover the amount standing his 
credit the time the seizure, was held that the taking the 
funds the Soviet Government was not valid defense and that 
the bank was liable the depositor notwithstanding such seizure. 
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Appeal from order the Supreme Court, New York County, 
denying plaintiff’s motion strike out the first and second separate 
defenses contained the amended answer the defendant. 

Morris Hillquit, attorney for appellant. 

John Garver, counsel (Carl Mead with him the brief; 
Shearman Sterling, Attorneys) for respondent. 


FINCH, J.—The complaint alleges that June, 1917, the plaintiff 
paid the defendant $30,225 consideration agreement de- 
fendant’s part open its Petrograd branch bank deposit account 
plaintiff’s favor for equivalent amount rubles; that said account 
was opened and portion the rubles withdrawn, but that the defend- 
ant failed honor demands for withdrawals the balance, for which 
balance the plaintiff demands 
For first defense the answer alleges that the defendant opened 
branch Petrograd, Russia, January, 1917; that before doing any 
business Russia had obtain the permission the Russian Govern- 
ment, and agree certain rules, which provided, among other things, 
that litigations connection with defendant’s operations Russia 
must had Russian courts law, and otherwise subject the 
Russian laws and decisions the Russian Government; that March, 
1917, revolution took place Russia, followed second revolution 
November, 1917, which latter resulted the establishment gov- 
ernment known the Russian Socialist Federated Soviet 
which thereafter and now exercises the sole sovereign governmental 
authority therein; that and after November, 1917, said Soviet Gov- 
ernment decreed the nationalization various forms property, in- 
cluding that all the private joint stock banks operating Russia, 
merged the same into State Bank, which took over all the assets and 
liabilities the liquidated enterprises, acting for the Soviet Government, 
and said State Bank was entrusted the temporary administration 
the private banks taken over. Said defense further alleges that the 
Soviet Government took possession defendant’s branch bank Petro- 
grad and all its assets and liabilities, including its liability the 
plaintiff force arms, and has refused return the same; that 
plaintiff was citizen and subject Russia and such bound respect 
the acts its government; that the time making the agreement 
question plaintiff was aware the unsettled political condition 
Russia, and was intended the parties that the agreement should 
performed Russia and governed its laws and the orders de- 
crees any government therein. The defense further alleges that the 
means performance contemplated the parties were destroyed 
the aforesaid acts the Soviet Government. 

The same facts are alleged second and partial defense. 


342 THE BANKING LAW JOURNAL 


The difficulty with the contention urged the defendant that the 
defense valid, twofold: first, that when the plaintiff executed its 
with the defendant, the well recognized relationship between 
depositor and bank arose, namely, that the bank became simply 
debtor the plaintiff, without plaintiff having right claim any 
specific property belonging the bank. the bank had difficulties 
with the Russian Government there arose independent claim between 
the bank and the Russian Government. There was, however, specific 
res belonging the plaintiff which the doctrine frustration could 
apply. was said Mr. Justice Field Williams Bruffy (96 U.S. 
176, 187), which was case where resident Pennsylvania sued 
resident Virginia assumpsit for goods sold and delivered and the 
defendant pleaded that was forced pay the amount the indebted- 
ness under decree the Confederate States Government confiscating 
all claims citizens the Union against citizens the Confederate 
States: ‘‘But debts not being tangible things subject physical seizure 
and removal, the debtors cannot claim release from liability their 
reason the coerced payment equivalent sums 
unlawful 

Both parties urge that this confiscation the Soviet Government 
was justifiable the ground war tax. The respondent maintains 
that the tax was tax against the plaintiff resident Russia and 
was confiscation the account, which was owed the plaintiff. The 
appellant, the other hand, contends that there was appropriation 
the entire money the defendant Russia war The fact 
that the plaintiff has claim creditor the National City Bank 
separate and distinct from the claim the defendant against the 
Russian Government more clearly seen, however, assume that 
instead the war tax being the confiscation 100 per cent. the 
assets the defendant bank, the Soviet Government had placed tax 
per cent. upon the assets the defendant bank, which the 
defendant could not urge this tax diminution its debt the plain- 
tiff. regards the claim the plaintiff, the defendant bank 
different position than would private person who alleged defense 
suit for money loaned, that was robbed the money which had 
accumulated pay the debt while was carrying from the bank 
his creditor. 

second objection the defense that while defense 
impossibility recognized where the parties enter into 
contract upon the assumption that particular thing essential its per- 
formance will continue exist and available for the purpose and 
neither party agrees responsible not available, the contract 
must subjected implied condition that before the time per- 
formance, without fault either party, the thing ceases exist 
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available, the contract shall dissolved and the parties excused from 
performance. This defense, however, only goes far excuse the 
performance executory contract. has never been held available 
for the purpose unjustly enriching one party the expense the 
other (Tobac Fetner, App. Div. 248). The utmost that the de- 
fendant can urge that relieved from the performance its agree- 
ment far the agreement has been rendered impossible per- 
formance, but principle can urged that the defendant became 
relieved from the obligation repayment the amount received when 
through fault the part the plaintiff was unable complete 
the contract. the defense were pleaded excuse action for 
damages for failure further perform the contract, different question 
would arise, but here the defendant seeking excuse from 
further performance the contract, but from payment debt owing 
the plaintiff arising from the receipt money from the plaintiff for 
purpose which the defendant unable carry out, and hence 
there arises obligation repay the plaintiff. 

follows that the order appealed from should reversed with $10 
and disbursements, and the motion strike out the complete and 
partial defense granted with $10 costs. 

All 


BANK ALLOWED CHARGE OVERDRAFT 
AGAINST ACCOUNT NAME 
DEPOSITOR’S DAUGHTER 


Rose Cooper The Republic National Bank New York, New York 
Supreme Court, Appellate Division, 203 Supp. 642 


Where depositor who has two accounts with bank, one his 
own name and one the name another, makes overdraft the 
first subjects the second account being offset the 
amount his overdraft his first account. 

this action against the defendant bank recover balance 
due account with the bank, appeared that the ownership 
the account plaintiff’s name was fact her father and that the 
father was indebted the bank reason dishonest withdrawal 
moneys from the bank. was held that the bank was justified 
offsetting the father’s indebtedness against the said account. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 932. 
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bank not estopped from offering testimony claiming facts 
inconsistent with the entry the pass book which issues its 
depositor. bank book most more than receipt for the 
amount deposited, and like other receipts subject explanation. 
Appeal from Appellate Term. 


Action Rose Cooper against the Public National Bank New 
York. judgment the Municipal Court the Borough Man- 
hattan, New York City, favor defendant, was reversed the Ap- 
pellate Term, and judgment absolute was directed favor plaintiff 
for $254.06, besides interest and and defendant, leave the 
Appellate Division, appeals. Determination Appellate Term re- 
versed, and judgment Municipal Court reinstated and affirmed. 

Moses Singer, New York City (Benjamin Margolies, New 
York City, counsel, and Henry Singer, New York City, the 
brief), for appellant. 

Louis Rosenberg, New York City (Jacob Fischer, New York 
City, counsel), for respondent. 


MERRELL, action brought this plaintiff, Rose Cooper, 
recover moneys claimed the property of, and which have been 
deposited by, the plaintiff, with the defendant, and which the defendant 
refused pay upon plaintiff’s demand. 

The plaintiff claimed upon the trial that about the 4th day 
March, 1920, she opened account the defendant bank under the 
name Rose Cooper, Charles Cooper, power attorney, making 
deposit the sum $850. was the contention the defendant that 
while such deposit was made the name the plaintiff Charles 
Cooper, the moneys fact belonged to, and the account was really that 
of, Charles Cooper, father. 

Charles Cooper, plaintiff’s father, prior the opening the ac- 
count question, had had account for some time with the defend- 
ant bank. His account, however, had been reduced small bal- 
ance $9.76, and for some time said small balance had remained 
the defendant bank the credit Charles Cooper and his said ac- 
count had become dormant. appears, however, that monthly state- 
ments were rendered the bank all its depositors, including 
Charles Cooper. further appears from the testimony that another 
the Eureka Supply Company, made deposit with the de- 
fendant bank which was erroneously credited the dormant account 
Charles Cooper the sum $254.68. This credit was posted 
Charles Cooper March 10, 1920, and March 20, 1920, Charles 
Cooper, evidently that his dormant account had been 
swelled the erroneous posting the bank $254,44, drew his check 
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for the whole amount and closed his personal account. This check was 
honored the bank. Shortly thereafter the bank discovered its mis- 
take and sought find Cooper, but was unable after diligent 
search and inquiry. The bank then discovered facts which convinced 
that the account the name the plaintiff, Rose Cooper, Charles. 
Cooper, power attorney, was fact the account Charles Cooper, 
who had dishonestly withdrawn the moneys erroneously passed the 
his personal account, and thereupon the bank offset the amount 
his overdraft against the account the name the plaintiff. When 
plaintiff was furnished monthly statement showing the withdrawal 
$254.68, she visited the defendant bank and claimed that the account was. 
hers and that was entirely separate and from her father’s busi- 
ness. The bank officials then inquired the plaintiff the where- 
abouts her father; but she refused divulge the same, but demanded 
that she paid the amount which had been offset against the account 
her name. This the bank refused do, and the present action 
brought recover the same. 

appeared from the evidence upon the trial that Charles 
the father, had been for some time the business buying and sell- 
ing junk small way, and that few days prior the deposit 
$850 the name the plaintiff, Cooper, Power Attorney,’” 
had ceased doing business and that the plaintiff claimed have 
his business. The plaintiff testified that her father had ceased 
doing business about week before she commenced. The testimony was. 
that the plaintiff was young girl just out high school, having taken. 
two years’ course college night school, and the time the al- 
leged opening the account and taking over the business she was en- 
gaged married, and was fact married two months later and 
moved Pottsville, Pa., where she made her permanent residence and 
resided the time the trial. The evidence showed that all checks. 
drawn upon the plaintiff’s were drawn her father, and that 
managed the business entirely and attended all the details thereof, 
and that the plaintiff had little connection therewith. The 
was unable give any definite light where she obtained the money 
with which she claims have made the deposit $850 March 4th. 
Her testimony was most evasive and indefinite and highly contradictory 
that which she had given previous trial the action. She was. 
unable state whether the money was cash entirely, whether was 
represented part checks, where came from. She testified 
the prior trial that was certain savings institution, and the testi- 
mony the savings bank official contradicted such testimony the part 
the plaintiff. She finally testified the present trial that the money 
was furnished her her sweetheart, and admitted that she had given 
such testimony the prior trial, but had then claimed that she had the 
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money herself. The plaintiff was able give coherent testimony 
the source character the money which she claims have de- 
posited. appeared that part was ever checked out her 
personally. The circumstances revealed the evidence raised 
strong inference that there was fact change the business 
Charles Cooper the time when plaintiff claims have taken over, 
and that the deposit, while plaintiff’s name, was fact deposit 
the moneys Charles Cooper, and that plaintiff had personal in- 
terest therein. 

Under such circumstances, the real owner having dishonestly with- 
drawn the said moneys which belonged others, subjected the 
account plaintiff’s name, which fact owned, being offset 
the amount his dishonest withdrawal, and where appeared, 
think did fairly from the testimony the case, that the ownership 
the account plaintiff’s name was fact her father, the bank was 
entirely justified offsetting his indebtedness against said account. 
Falkland St. Nicholas National Bank New York, 145; 
Straus Tradesmen’s Nat. Bank New York, 122 379, 
372; Delahunty Central National Bank, App. Div. 177, 
Supp. 416; Aidala Savoy Trust Co. (Sup.) 128 Supp. 619. 
The case last cited was decision the Appellate Term. The opinion 
Justice Seabury succinctly states the law upon the subject that 
quote follows: 


The plaintiff, infant, brings this action through 
his guardian litem recover the amount deposit made with the 
defendant. For defense the defendant alleged that the deposit was 
fact made Giuseppe Aidala, who represented himself Rosario 
Aidala, which name the account was kept, and that such depositor was 
indebted sum excess the amount claimed. The court 
below found the facts alleged the defendant, and gave judg- 
ment accordingly. From that judgment, the plaintiff appeals this 

only question issue who was fact the real depositor 
the money for the recovery which this action brought. true 
that the money was deposited the name Rosario but the evi- 
dence established that Giuseppe Aidala, representing himself Rosario 
Aidala, fact made the deposit. was also shown that, the time 
the deposit Giuseppe Aidala, signed the signature book the bank, 
and that personally drew checks upon that account. 
was also shown that Giuseppe Aidala was indebted the defendant 
amount excess the deposit claimed. Under the circumstances, 
think the court below properly gave judgment for the defendant. 

fact that Giuseppe Aidala deposited the money under the 
name Rosario Aidala does not alter the situation. The defendant’s 
liability for the amount the deposit made with was the real 
owner the deposit, regardless the name under which the deposit 
was made. The use name other than the true name the depositor 
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cannot permitted serve shield under which the depositor may 
prevent the bank from deducting from the amount his deposit debt 
which owed it. This not case where deposit was made for the 
benefit some person other than the depositor. such case differ- 
ent rule law would applicable. the bank has offset the 
debt due the depositor, who represented his true name that 
under which made the deposit. 

evidence justified the conclusion that the present action was 
fraudulent attempt the part Giuseppe Aidala collect the full 
amount his deposit from the bank, nothwithstanding the fact that 
was indebted the bank amount excess that deposit. 

action for money had and received, was competent for the 
defendant show the true facts under which had received the deposit. 
The facts found the court below upon ample evidence the 
refusal the bank pay.’ 

Justices Page and Bijur 


The Municipal Court the case bar, rendering its decision 
favor the defendant, held that the funds the defendant bank 
the name the plaintiff belonged her father, and that the bank paid 
him $254.64 through error. This finding fact the trial court was 
not reversed the Appellate Term, and are the opinion that 
amply sustained the evidence the trial. 

the contention the plaintiff-respondent that the defendant, 
having issued its bank book wherein the plaintiff credited with the 
amount deposited, bound thereby and estopped from offering testi- 
mony claiming facts inconsistent with the entry the passbook. 
think this position untenable. The bank book most was more 
than receipt for the amount deposited and, like other receipts, was 
subject explanation. Schwartz State Bank, 135 App. Div. 42, 119 
Supp. 763; Ins. Co. Hudson Trust Co., 130 App. 
Div. 618, 115 Supp. 503, affirmed 198 590, 1100. 
was said Schwartz State Bank, supra, page (119 
Supp. 764), that: 


the mere fact that customer pays money into bank does not 
necessarily create the relation debtor and creditor between the payee 
and the bank, for quite common thing for one pay money into 
bank the another. Unexplained, the fact that bank book 
contained entry showing that the holder the book had paid money 
into bank would presumptively show that the bank had become the 
depositor’s debtor the extent the deposit. But the bank book being 


think the testimony not only put doubt, but overcame, the 
contention that she was the owner the bank account from 
which the deduction was made the defendant the amount the 
dishonestly checked out her father, and that the father was 
the real owner said account. 
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The determination the Appellate Term should revised, and 
the judgment the Municipal Court reinstated and affirmed, with 
the costs the appellant this court and the Term. Order 
All coneur. 


BANK COMPELLED PRODUCE BOOKS AND 
PAPERS MATERIAL ASCERTAINING 
INCOME DEPOSITOR 


United States First National Bank Mobile, United States District 
Court, 295 Fed. Rep. 142 


bank may compelled the instance the United States 
Government produce books and papers which are material 
ascertaining the income one its depositors for purposes 
taxation. The bank not protected its refusal produce such 
books and papers the Fourth Amendment the Federal Con- 
stitution, which protects parties criminal transactions against 
unreasonable searches and seizures. The court held that the questicn 
here was not one search and seizure but whether witness having 
information person’s income may compelled testify 
those facts. 


Petition the United States against the First National Bank 
Mobile require defendant furnish information for internal revenue 
purposes. Granted. 

Joseph John, Asst. Atty., Mobile, Ala. 

Smiths, Young, Lehigh Johnston, Mobile, Ala., for defendant. 


ERVIN, District Judge. This petition, filed under section 1310 
the Revenue Act 1921, vol. 42, pt. the Public Laws 
1921-23, 310 (Comp. St. Ann. Supp. 1923, 63714/5g), asking the 
assistance the court require the First National Bank furnish 
information the transactions had William Hanlon and his 
wife, Annie Hanlon, with the bank, involving deposits money 
and investments said Hanlon and his wife. Section 1308 (Comp. 
St. Ann. Supp. 1923, 63714/5f) provides: 


the Commissioner, for the purpose ascertaining the cor- 
any return for the purpose making return where 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 328. 
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none has been made, hereby authorized examine any books, 
papers, records, memoranda bearing upon the matters required 
the return, and may require the attendance the person 
rendering the return any officer employee such person, 
the attendance any other person having knowledge the premises, 
and may take his testimony with reference the matter required 
law included such return, with power administer oaths 


Section 1310(a), being Comp. St. Ann. Supp. 1923, 
provides: 


any person summoned under this act appear, testify, 
produce books, papers other data, the district court the 
United States for the district which such person resides shall have 
jurisdiction appropriate process compel such attendance, testi- 
mony, production books, papers, other data.’ 


Section 1300 (Comp. St. Ann. Supp. 1923, provides: 


every person liable any tax imposed this act, for the 
collection thereof, shall keep such records and render, under oath, such 
statements and returns, and shall comply with such regulations the 
Commissioner, with the approval the Secretary, may from time 
time prescribe.’’ 


The petition sets out that the said Hanlon and his wife have not 
made full, true, and correct statements their respective incomes 
the years 1918, 1919, 1920, 1921, and 1922, and that the ledgers and 
other books the bank containing the accounts the said Hanlons 
will material assistance the United States arriving the 
true and correct incomes said individuals the respective years; 
that summons appear and testify and produce the books had been 
served Bester, Jr., president the bank, and that the said 


bank and its officers had failed appear the time and place designated 


the summons, and they now refuse appear and permit the duly 
authorized agents the internal revenue the United States have 
access any manner the records and accounts said bank—and 
prays for the assistance the court require the bank officers and 
employees testify and the bank produce its books and accounts. 
Said bank refuses testify and produce the books, and contends 
that protected the Fourth Amendment the Constitution from 
doing so. understand the Fourth Amendment, protects the 
parties criminal prosecution against unreasonable searches and seiz- 
ures their papers, and not understand this authorize third 
party, who has books and papers which may relevant the inquiry, 
refuse produce such books and papers because this amendment. 
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This not question search and seizure party’s books and 
papers, but whether witness who has information party’s 
dealings may required testify those facts, and produce book 
entries such entries connection with and supporting such 
testimony. 

The bank further contends that there specific showing any 
deposits investments the Hanlons, the materiality the 
books and entries the bank account against said Hanlon. true 
that such entries may found the bank’s books, without more, 
are inadmissible against Hanlon and wife showing any income 
received them, but the bank not only refuses produce the books, 
but refuses have its president testify the facts. 

Many cases have been read where evidence had been sought 
under subpoena duces tecum, and objection has been made that 
showing the materiality and relevancy this evidence had been 
made. the present matter, however, appears clear that, 
Hanlon and wife are shown the testimony the agents and 
employees the bank have deposited funds the bank various 
dates, and have made investments securities, the entries the 
books, connection with the testimony the officers and agents 
the bank transactions, will both material and relevant against 
Hanlon and his wife, show moneys income which they had received. 
not necessary say that many accounts the bank are accounts 
parties who handle money for other parties, and not show any 
individual receipt income such fiduciary funds. These 
transactions, course, like those use funds coming fiduciary 
relation, can explained; but, until explained, they tend show 
received. Nor any excuse for refusing testify and give 
the facts say that moneys which pass through man’s bank account 
are not always income received him. This may conceded, and 
yet evidence from which income can inferred, and does tend 
show income. Like other transactions, however, may explained 
Hanlon and wife. 

monstrous, seems me, say that because sometimes money 
which deposited banks does not show income, and because the 
bank desires protect the dealings its from unauthorized 
investigation third parties, the government could not inquire 
the moneys its citizens who owe income taxes, and trace these moneys 
through its various agencies, such national banks, order ascertain 
the correct income tax that owing the citizen. 

For these reasons, the opinion that the government has the 
right require any the employees agents bank who know 
facts deposits investments, any dealings parties who owe 
income taxes, testify the entries made the books the bank 
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such transactions, the government may correctly informed 
far possible the income which has been received its citizens. 


order will therefore issued, ordering the bank furnish the 


information desired. 


COLLECTING BANK NOT ENTITLED SUE 


DISHONORED CHECK AFTER 
CHARGING BACK 


First National Bank Eads Fleming State Bank, Supreme Court 


Colorado, 221 Pac. Rep. 891 


check drawn the defendant, the Fleming State Bank, pay- 
able Poinsett was left him with the plaintiff bank. The 
latter was indorse the check for Poinsett, was 
satisfied that the check was good, and remit the amount the 
check the Hartman State Bank the Dean Doyle. 

The plaintiff bank, after hearing from the defendant that the 
would honored, indorsed the check, forwarded its 
correspondent, and sent its check for the amount thereof 
the Hartman Bank. Thereafter when the check was presented 
the drawee bank, payment was refused direction the 
drawer. The check was returned the plaintiff bank which 
charged back Poinsett’s account. Poinsett’s suggestion, 
the check was again sent for collection the drawee, and was re- 
turned second time under the same conditions. 

Subsequently the plaintiff brought this action against the de- 
fendant the theory that the transaction between Poinsett and 
the plaintiff was sale and, not deposit for collection, and that, 
therefore, the plaintiff held legal title the check and was entitled 
sue the defendant for its failure pay the check after 
ceptance. 

was held that the acts and conduct the payee and the 


plaintiff were inconsistent with sale, but were consistent with 


deposit for collection. was further held that while the plaintiff 
might have sued the drawee bank upon the return the check 
dishonored, lost that right and all interest title the check 
when elected charge back the check the payee’s account. 
judgment dismissing the action was affirmed. 


Action the Fleming State Bank against the First National Bank 


Eads. From judgment dismissing the action, plaintiff brings 
error. Affirmed. 


John Voorhees, Pueblo, for plaintiff error. 
Coen Sauter, Sterling, for defendant error. 


NOTE—For similar decisions see Banking Law Journal Digest 


Edition, 1924) 272. 
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CAMPBELL, J.—A. Cunningham drew his check the de- 
fendant Fleming State Bank for $1,000, payable demand 
Poinsett. Poinsett left this check with the plaintiff, the First National 
Bank Eads, hold for further instructions, later given, which were 
that, plaintiff was satisfied that the check was good, supply the 
indorsement thereof and remit the amount the check the Hart- 
man State Bank the Dean Doyle—apparently pay- 
ment land deal. Pyles, the plaintiff, told Poinsett 
had received from the defendant drawee telegram that the check 
would honored, whereupon indorsed the same for Poinsett, sent 
his cashier’s check for the amount the Hartman Bank directed, 
forwarded the Cunningham check its correspondent, the First Na- 
tional Bank Pueblo, and the latter presented the drawee for 
payment, which was refused direction the drawer. The check 
was then returned the plaintiff bank dishonored, and plaintiff 
once charged the same back Poinsett’s account, being customer 
the bank, and notified Poinsett thereof, which charging back the 
latter objected. Thereupon, Poinsett’s suggestion, plaintiff again 
sent the check for collection the defendant drawee, Poinsett’s ac- 
count being again credited therewith; was then returned second 
time under the same conditions, and the account Poinsett was again 
charged therewith, and the instrument was canceled. Poinsett’s bank 
account ever since has remained that condition, though has ob- 
jected thereto. books show deposit Poinsett $1,000 
shortly after the last charge that sum was made the books 
the bank against him, the purpose which deposit the cashier un- 
able explain, and Poinsett silent about it, though was witness 
the trial. 

Plaintiff’s theory the case, upon this state facts, that the 
transaction was sale, not deposit for collection merely, and there- 
fore plaintiff became the owner the check and held the legal title 
which enabled maintain this action against the acceptor upon 
its failure pay presentation. Defendant’s theory that the 
transaction was not sale, but deposit for collection only, but, 
sale, and the check which was dishonored the acceptor caused 
loss the plaintiff, the latter was fully reimbursed and obtained full 
for the loss charging the amount thereof the ac- 
count Poinsett, which, legal effect, was payment Poinsett 
the plaintiff $1,000 money. 

Trial was the court without jury, upon whose findings 
defendant’s favor the action was dismissed. specific findings 
fact were made, but the opinion the trial court brought the 
record shows that the court concluded that plaintiff was not the real 
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party interest, had interest all the check when the com- 
plaint was filed, having been fully paid for the loss sustained 
sending its check charging back the same Poinsett’s 
account when the Cunningham check was returned dishonored. Upon 
the record the court was justified finding from the evidence: (1) 
That, the transaction was sale, plaintiff, having suffered loss 
its connection with the check, and not being its owner, could not 
maintain the action; (2) that, the acts and conduct plaintiff 
and Poinsett, Poinsett did not sell intend sell, and plaintiff did 
not buy intend buy, the check, and there was intention 
the parties transfer the check from Poinsett the plaintiff bank, 
which never passed from, and still remains the property of, the payee. 
take these findings assumptions the court inverse order. 

The authorities are not harmony upon all the legal ques- 
tions argued counsel. The undisputed facts not bring the case 
within the rules invoked the defendant. When, here, check 
indorsed blank the payee, and placed bank other than 
the one which drawn, whether such transaction constitutes 
sale the check the first bank merely deposit for 
tion depends upon the facts and circumstances attending the transac- 
tion. sale title passes the bank which the deposit 
made. for collection only, the check deposited check, 
the relation debtor and creditor does not arise, and the check re- 
mains the property the depositor, and the hands the bank 
his agent for collection, with title still the payee, and not the 
cumstances 


general rule, checks and other papers deposited bank 
for collection remain the property the depositor.’’ 


See Downey Nat. Exchange Bank, Ind. App. 672, 
403; Morris-Miller Co. Von Pressentin, Wash. 74, 114 Pac. 912. 

this state the general custom and understanding that, when 
customer deposits his bank checks drawn another bank, they 
are received for collection, and are charged the customer’s account 
dishonored. Some banks, way precaution, print upon their 
deposit slips notice this effect. The banks generally, the absence 
special notice, regard such transactions deposits for collections, 
and, even when credited checking account, the right recognized 
the law merchant charge back the account dishonored check 
exercised. Town Manitou First Nat. Bank Colorado 
Springs, Colo. 344, 356, Pac. 75. The authorities seem 
moreover, that transaction like the one before us, con- 
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sidered prima facie sale, which not find necessary decide, 
always open proof that was only deposit for collection, and 
this leads consideration the other grounds which the trial 
court might have held, was justified holding, for the defendant. 
The acts and conduct Poinsett, the payee, and the plaintiff 
indorsee, are inconsistent with sale, but are consistent with de- 
posit for collection. When the check was left with plaintiff the direc- 
tion was hold for further instructions. was not then indorsed. 
The further instruction was that, plaintiff was satisfied the check 
was good, indorse and remit the proceeds stated. When the 
check was returned plaintiff dishonored the acceptor, was 
charged back Poinsett’s account. Plaintiff, Poinsett’s direction, 
sent second time the drawee for collection, and, when was 
returned again dishonored, charged back second time and canceled 
paid. Under our decision the Manitou Case the plaintiff had 
right charge back the check. Poinsett’s objection thereto not 
important, for the bank did what had legal right without his 
the plaintiff bought this check, would not likely 
follow Poinsett’s instructions how handle its own business and how 
deal with its own property. The conduct both them incon- 
sistent with sale. Their acts and conduct show that they recognized 
that the deposit was for collection, and they consistently adhered 
that theory until later this action was brought the plaintiff bank 
evidently for the protection its own depositor. Upon either the 
findings assumptions the trial court, the judgment was right. 
When the drawee, the Fleming Bank, returned the check dis- 
honored the plaintiff bank, indorsee the payee, Poinsett, plaintiff 
had its election sue the drawer, Cunningham, the drawee, Fleming 
Bank, which failed pay after acceptance, the Poinsett, 
his indorsement, either jointly, one action, separately, different 
actions. Naturally the bank chose the cheaper and speedier remedy 
out court, and charged back the check the account its cus- 
tomer, Poinsett, for the amount the loss sustained. Where 
ereditor has remedy against two more debtors, and gets full satis- 
faction from one, whether the debt joint several, this operates 
discharge all. makes difference the satisfaction against 
the one received without lawsuit. Satisfaction that way just 
much satisfaction, and effectually releases discharges the other 
debtors, obtained through paid judgment rendered lawsuit. 
Physical possession the check the plaintiff and the other facts 
evidence may show one time prima facie title the plaintiff, and 
its right bring suit upon it, had seasonably exercised its right, 
had not waived the same; but when the brought this 
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action had title interest the check. the check was 
paid. Poinsett was entitled demand, and the evidence suffi- 
ciently discloses that plaintiff tendered him and stands ready 
deliver any time. The trial court thus aptly illustrates the in- 
justice permitting the plaintiff, who had interest the check, 
maintain this action, even was the request of, and for the 
benefit of, Poinsett. ‘‘A defendant may have complete defense 
against the action, when brought the real party interest, and would 
without any defense action when brought some other person. 
clear example that appears this case. The defendant this case 
may have perfect defense against Poinsett, but apparently has de- 
fense all against the plaintiff who brought this action, the plain- 
tiff can maintain the action without having any interest.’’ 

The judgment right and affirmed. 

Affirmed. 


INTEREST TIME DEPOSITS PROTECTED 
GUARANTY FUND 


State rel. Davis, Atty. Gen., Nebraska State Bank Milligan, 
Supreme Court Nebraska, 196 Rep. 679 


Interest deposits the state banks Nebraska evidenced 
interest-bearing certificates deposit within the protection 
the depositors’ guaranty fund. 


Action the State, the relation Clarence Davis, Attorney 
General, against the Nebraska State Bank Milligan, Bert Lynn, 
receiver, and another. From judgment for plaintiff, the receiver 
appeals. Affirmed. 

Sloan, Sloan Keenan, Geneva, for appellant. 

Proudfit, Friend, for appellees. 

Heard before Morrissey, J., Letton and Day, JJ., and Shepherd, 
District Judg.e 


LETTON, J.—Katie Vavra, June, 1922, deposited $3,200 the 
Nebraska State Bank Milligan, Milligan, Nebraska. She received 
certificate deposit drawing interest the rate per cent. per 
annum left six months, and per cent. per annum left for 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 330. 
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months. The bank failed and receiver was appointed. claim 
was filed Mrs. Vavra, upon this certificate, for $3,200 with per 
cent. interest the date payment. The court found favor 
claimant for both principal and interest. The receiver has appealed. 

The appellant states that now convinced that the allowance 
the principal sum $3,200 was proper charge against the guar- 
anty fund the state Nebraska, but contends that interest 
should allowed against such fund upon the deposit. 
While specific assignments error are found the brief, 
rule court rules (94 Neb. requires, the statement 
the issues and the propositions law sufficiently clear that 
may regard assignment that the judgment not sup- 
ported the evidence. However, the better practice follow 
rule the preparation briefs, this facilitates greatly the 
work the court. 

The argument the receiver that the guaranty fund was estab- 
lished secure the repayment actual deposits; that was not 
established for the purpose protecting profits investing de- 
positor who obtains interest, against depositor who places his 
money the bank general deposit; that hold otherwise 
discrimination aganst ‘‘the legitimate depositor,’’ and that the other 
banks the state should not compelled guarantee the payment 
profit the form interest. 

cannot see but that the time depositor ‘‘legitimate’’ 
depositor who deposits upon open checking account. The 
purpose the bank paying interest time deposits obtain 
funds low cost which can lend higher rate interest and 
thus carry profitable business. not for the purpose con- 
ferring benefit the depositors. The receiving such deposits 
and the payment interest upon them and has been for many 
years recognized and proper function banks. Would 
not the argument appellant apply equally well interest paid 
depositors savings banks? ever have been the intention 
the Legislature deprive the small depositor such bank 
the protection afforded the guaranty fund the interest earned 
the use his money? Unless the statute clear that its 
intention cannot hold. 

While true that the assessment state banks for the creation 
the guaranty fund made upon percentage the actual deposits 
such banks, there specific provision the statute restricting 
the payment depositors from that fund the exact amount 
money deposited. Under section 8033, Comp. St. 1922, the claims 
depositors for deposits and the claims holders exchange which 
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are accorded priority, and are first lien all the assets the cor- 
poration. the cash the hands the receiver insufficient 
pay ‘‘the claims depositors,’’ the court shall determine the amount 
required supply the deficiency, and when the amount drawn 
the department from the guaranty fund the same ‘‘to applied 
the said claims Money deposit the state 
banks Nebraska largely upon time deposit and evidenced 
the issuance interest-bearing certificates deposit. The guaranty 
fund law expressly provides that interest may paid state bank 
not excess per cent. per annum. The fair implication is, when 
this provision found the law creating the fund, that the intention 
was make the fund liable for the payment such interest. 

The judgment the district court 

Affirmed. 


RECEIVER INSOLVENT BANK ENTITLED 
RECOVER NOTE GIVEN FOR 
BANK’S ACCOMMODATION 


Engen Matthys, Supreme Court North Dakota, 196 Rep. 550 


While the American Bank Fargo was under 
the control the public examiner, the defendant gave his note for 
the purpose making the bank’s assets, which consisted largely 
postdated checks and small notes, appear stronger than they 
actually were. The defendant was assured that would never 
have pay the note, and that would not used note. The 
note, which was payable Wood, was indorsed him 
and the bank gave its check payable Wood exchange 
for the note. 

Subsequently, the receiver the bank brought action 


the note. was held that the maker was estopped from setting 


the defense that the note was given solely for the 
tion the bank that was induced execute the note 
through fraud. judgment for the plaintiff was affirmed. 


Action Engen, receiver the Scandinavian-American 
Bank Fargo, D., against Fred Matthys. From judgment for 


plaintiff and from order denying his motion for new trial, the 
defendant appeals. Affirmed. 

Divet, Holt, Frame Thorp, Fargo, for appellant. 

Lovell Horner, Fargo, for respondent. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 
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BIRDZELL, J.—This action promissory note for $3,000 
executed December 20, 1919, payable the order Wood, and 
him transferred the American Bank Fargo. 
The case was tried the district court Cass county, where judg- 
ment was rendered upon verdict favor the plaintiff. motion 
for new trial was later made and denied. The defendant has appealed, 
both from the judgment and from the order denying the motion for 
new trial. The facts may briefly stated follows: During the 
latter part September and including the day October, 1919, 
the Scandinavian American Bank Fargo was subjected ex- 
amination deputy bank examiner acting under the direction 
majority the members the state banking board. The bank was 
found contain large amount objectionable loans and assets, and 
was closed the banking board. While thus closed, original pro- 
was brought this court for the purpose enjoining the 
majority the members the banking board (the Attorney General 
secretary state) and the agents the board from interfering 
with the control the bank the public examiner. parte 
order was issued, placing the public examiner charge, and restrain- 
ing interference with his control. order show cause was return- 
able the matter October 15, 1919. Between the date obtain- 
ing this order and its return, the defendant, Matthys, was called 
the bank. October 11th, the back room the bank conferred 
with William Lemke, who was acting attorney for the public ex- 
aminer, Townley, who was prominently identified with the Non- 
partisan League, and Spurgeon O’Dell, vice president the Scan- 
dinavian American Bank. Lemke called the defendant’s attention 
itemized statement $153,000 assets the bank that were ob- 
jectionable Langer, the Attorney General, and explained that these 
assets consisted largely postdated checks and small notes given 
farmers. stated that was desired have additional security 
support these assets, and that they wanted get, quoting the 
defendant’s testimony, ‘‘some good farmers’ notes for larger amounts, 
can show the Supreme Court that this item adequate 
Lemke also assured him that would never have pay 
it; that would not used note, and that they might not have 
show it, but wanted would have make im- 
pression upon the court. Townley stated, that same connection, 
that he, the defendant, didn’t understand, and explained that the 
League had been financed accommodation notes from the beginning; 
that one ever had pay them lose penny them, he, the 
defendant, would never have pay, but would soon have the note 
back. sat table and had one the packages notes 
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front him. The defendant knew O’Dell officer the bank, 
and the latter stated that the bank was sound and all right; that 
had not been for the small notes and postdated checks wouldn’t 
have been that the defendant would never have pay it, and 
that they would not use note. Thereupon executed note 
the sum $5,000 payable the bank. The manner which this 
note was carried used between October 11th and November 6th does 
not appear the record, but does appear that was entered the 
note register November 6th asset the bank, and that the 
bank had paid for the sum $2,482.62. This amount represented 
overdraft the League Exchange then the bank. the 17th 
day November this overdraft was paid, and the $5,000 note sur- 
rendered prior its maturity Wood. The defendant. was later 
(about December 20th) called Fargo, and met Lemke and Wood 
the League headquarters the Pioneer Life Building. was in- 
formed that they longer needed his note for $5,000, but that $3,000 
note would sufficient, that they would return him the note for 
$5,000, and that they desired him execute $3,000 note con- 
tinuation. According the defendant’s testimony, Lemke said him: 


are going give you your $5,000 note back you, and will 
ask you replace with smaller one, continuation the larger 
one. said him, ‘What the idea giving back the larger one, 
and wanting now smaller one?’ Mr. Lemke said that they 
didn’t need now any larger one than necessary. They were re- 
ducing them all. Mr. Wood spoke, and said that they had collectors out 
all the time, and were collecting money right along, and would soon 
have back. was the same purpose and the same need—they would 


The purpose, explained, was show the Supreme Court, put 
the American Bank, and not use note, and 
just keep show; signed the note, and that was all there was 
it; and ‘‘just went out and went away.’’ The note signed was 
$3,000 note, dated December 20, 1919, payable six months after date 
the order Wood, with interest per cent. per annum. 
Wood, within two days its date, took the note the Scandinavian 
American Bank, indorsed it, and took exchange for cashier’s 
check for $3,000 payable himself. This cashier’s check both dated 
and stamped ‘‘Paid’’ December 22, 1919, and the amount was 
the books the bank the Publishers’ National Service 
Bureau, Nonpartisan League enterprise. 

The appellants contend that the lower court erred sustaining ob- 
jections certain testimony which they claim had direct tendency 
prove conspiracy. Through these rulings the defendant was prevented 
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from showing that Wood and other officers the League Exchange had 
misused notes similar the Matthys notes. argued that the de- 
fendant should have been permitted introduce evidence prove 
general conspiracy defraud those from whom was possible obtain 
notes such the Matthys notes—the fraud consisting the obtaining 
the notes for ostensible purpose which would appeal 
adherent the League, and, after obtaining them, using them for the 
purpose giving credit some one the various League enterprises. 
The record discloses that the fullest inquiry was permitted into all the 
transactions between the bank and the defendant, which resulted the 
giving the note question. appears from the defendant’s own 
testimony that gave the original note for the purpose strengthen- 
ing the showing the bank’s assets, which were weakened least 
objectionable account comprising large amount small notes 
and postdated checks originating Nonpartisan League enterprises 
one sort and another. The reasonable interpretation his testimony 
is, then, that his note was used ostensibly supporting those 
assets; that, necessary, was shown the Supreme Court 
supporting them. Obviously, could not thus used without 
appearing asset the bank. (First Nat. Bank Davidson 
D.] 188 194), which the bank either owned which 
could collateral. does appear that the $5,000 note was 
used directly for the purpose wiping off the books the bank 
overdraft the League Exchange for $2,482.62, which was later paid, 
and that the $3,000 note was used indirectly behalf the Pub- 
lishers’ National Service Bureau. But not the 
such note being used misused that renders the maker liable 
thereon suit such the present; hence the fraud, any, 
using results prejudice the maker. have held the 
ease Vallely Devaney (N. D.) 194 903, that one giving 
note bank for the purpose enabling pass examination is, 
the subsequent failure the bank, estopped assert the de- 
fense accommodation when sued the receiver; and that likewise 
precluded from asserting fraud, inducing the giving the in- 
strument, where permit him rely upon the fraud defense 
would, effect, aid him the perpetration fraud upon 
others. cannot allowed take advantage his own wrong. 
Where such principles estoppel are applicable, the liability the 
defendant and the maker note, will seen, wise de- 
pendent upon the giving any value for the note the bank, and 
can see reason for depriving the receiver, representative 
the creditors, the right invoke the estoppel account the 
fact that the bank actually did advance money third parties the 
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strength the note, contrary the understanding with the maker. 
other words, the receiver could enforce the instrument, though given 
solely for the accommodation the bank, should equally able 
enforce it, although the bank has actually used the instrument se- 
curity for subsequent advances third parties. Since the defendant 
testified that the note suit was continuation the $5,000 note, and 
was given for the same purpose, must follow that was given 
lieu the larger note, and equally binding. Hence any estoppel 
applicable defenses the former equally applicable the latter. 
For these reasons are satisfied that the defendant was not prejudiced 
any restriction affecting the proof conspiracy such that 
pleaded and relied upon. 

not deem necessary comment length upon the various 
assignments error that are argued the brief. Suffice say 
that they are disposed what has been said above, must 
apparent, the view take the appellant’s liability, that could 
not prejudiced the rulings evidence complained of, nor the 
instructions concerning the burden proof between holder due 
course and maker, nor the statement the trial court regarding 
conspiracy. deem proper say, however, that this case was tried 
the lower court, and the appeal this court prepared for submission 
before the announcement the decision Vallely Devaney, supra. 
The principles therein announced and applied are practically decisive 
this case. 


The judgment and order appealed from are affirmed. 


RECEIVING DEPOSIT WHEN BANK 
INSOLVENT 


Morgan State Supreme Court Arkansas, 257, Rep. 364 


The laws Arkansas make felony for any bank officer em- 
accept deposit with knowledge that the bank insolvent 
failing condition. depositor issued check for more than 
the amount his deposit. Later deposited sum sufficient 
make up, with the amount already deposit, the amount the 
check. was held that the president the bank, assenting 
such deposit, had not violated the law. deposit this kind not 
within the meaning the statute. 


similar decisions see Banking Law Journal Digest 
Edition, 1924) 
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Appeal from Cireuit Court, Perry County, Marvin Harris, Judge. 

Morgan was convicted assenting and receiving deposit 
while president bank, knowing the time that the bank was in- 
solvent, and appeals. Reversed, and cause dismissed. 

Garner and Lewis Rhoton, both Little Rock, for appellant. 


Utley, Atty. Gen., and John Carter, Wm. Hammock, 
Darden Moose, and Asst. Attys. Gen., for the State. 


SMITH, J.—Appellant was indicted upon charge that, while presi- 
dent the Bigelow State Bank, did assent and receive deposit 
from Jones, knowing, the time, that the bank was insolvent. 

The testimony shows that Jones, who was depositor the bank, 
drew check the bank payment bill which owed. did 
not have the money the bank take the check up, but advised the 
the bank that the check had been drawn, and requested the 
cashier let him know when the check had gone the rounds and had been 
returned the bank for payment, and promised, upon receipt this 
information, make deposit take care the check. After few 
days the check came hand, and the cashier advised Jones that fact, 
whereupon Jones came the bank and deposited sum money which 
was sufficient, when added the sum previously had deposit, 
take the check. Upon this testimony was insisted that deposit 
was made within the meaning the statute. There are number 
other assignments error, but not discuss them, are 
opinion that the testimony set out above insufficient show that de- 
posit was made. 

section 697, Digest, made felony for any president 
director, manager, cashier, other officer employee any bank, 
member firm, after having had knowledge the fact that in- 
solvent, failing condition, assent the reception any de- 
posits the creation any debts it. Evidently the deposit here re- 
ferred general deposit, whereby the bank would acquire the title 
and control the deposit, and the relation debtor and creditor 
between the bank and the depositor. settled law that, 
ease general deposit money bank, the moment the money 
deposited becomes the property the bank, and the bank and the 
depositor assume the legal relation debtor and 
519. course, the bank contracts repay this money the check 
the but there contract keep any particular money, 
and the depositor, having made general deposit, parts with the title 
the deposit, and takes his place one the bank’s general 
There may, course, special deposit, the title which remains 
the depositor, which case the bank has usually only some agency 
perform, generally that returning the deposit upon demand made. 
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the special deposit, the bank assumes merely the charge 
custody property, without authority use it, and the depositor 
entitled receive back the identical money thing deposited. such 
case the right property remains the depositor, and, the deposit 
money, the bank may not mingle with its own funds. The relation 
created that bailor and bailee, and not that creditor and debtor. 
Thus the depositor may always guard against the effect insolvency 
the institution making special deposit that is, depositing his 
money bag box, affixing some mark upon which can 
distinguished from the general funds the Section 


Here the sum deposited Jones was not general deposit. was 
not made for the purpose creating the relation debtor and creditor 
between the bank and Jones, and giving the bank the title the 
deposit. was, fact, the purpose Jones take outstanding 
check—to pay existing debt, the ownership which was evidenced 
the indorsements the check. not think the transaction 
which Jones had with the bank constituted the reception deposit 
within either the letter the spirit the law, and the court should 
have instructed the jury. 

The judgment will reversed, and, the facts appear have been 
fully developed, the cause will dismissed. 


HOLDERS STOLEN BONDS REQUIRED 
PROVE THEMSELVES HOLDERS 
DUE COURSE 


Crittenden Hoffman, Supreme Court Pennsylvania, 123 Atl. 
Rep. 661 


February 26, 1919, four unregistered coupon bonds issued 
the city Pittsburgh and owned the plaintiff were stolen. 
March 1919, she caused notice her loss, giving full 
tion the stolen securities, sent out the New York Stock 
Exchange over its tickers all members that organization. 

December, 1920, Hoey, Tilden Co., who were members 
the New York Stock Exchange and who had two its tickers 


their office, sent the bonds for registration the comptroller the 


Pittsburgh. The plaintiff learned this fact and sued the 
comptroller replevin recover possession the bonds. Hoey 
Co. intervened and were substituted defendants. member 
the firm testified that the bonds were purchased for full value 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 509. 
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from reputable broker, without notice any defect the seller’s 
title. denied receiving notice over the ticker that the bonds were 
stolen. 

was held that the burden was upon Hoey Co. show they 
were holders due course, and that was for the jury determnie 
whether not Hoey Co. were such holders. judgment for the 
plaintiff was affirmed. 


Appeal from Court Common Pleas, Allegheny County; John 
Shafer, President Judge. 

Action Amelia Crittenden against the Comptroller the City 
Pittsburgh, wherein Henry Hoffman, receiver Matthew Hoey 
and Edward Tilden, individually and copartners, trading Hoey, 
Tilden Co., intervened. Judgment for plaintiff, and intervener 
appeals. Affirmed. 

Charles O’Brien, Pittsburgh, for appellant. 

Thomas Patterson (of Patterson, Crawford, Miller Arensberg), 
Pittsburgh, for appellee. 


PER CURIAM. Plaintiff sues replevin recover possession 
four unregistered coupon water bonds issued the city Pittsburgh, 


each for the sum $1,000, which belonged her and, with other 
securities, were stolen from the safe her husband the Oliver Build- 
ing, Pittsburgh, the night February 26, 1919. March 1919, 
plaintiff caused notice her loss, giving full and complete description 
the stolen securities, including the four water bonds, sent 
the New York Stock Exchange over its tickers all members that 
organization. The defendants Hoey Co. were members the Ex- 
change and the time had their office two the Exchange tickers. 
The testimony shows the custom members the New York 
Stock Exchange receiving such notice make record the informa- 
tion received and retain for convenient reference until the stolen 
property recovered the matter otherwise disposed of. December, 
1920, the bonds having been sent Hoey Co. the controller 
the city Pittsburgh for registration, and plaintiff learning that 
fact, this writ was issued naming the controller defendant. The 
city’s official disclaimed title the securities, and Hoey Co., upon 
their petition, were allowed intervene, and the action proceeded be- 
tween plaintiff and that firm. 

the trial plaintiff, having shown her ownership the bonds and 
notice the theft, above indicated the proper officers the 
Stock Exchange its members, the burden, under section the 
Negotiable Instruments Act (Act May 16, 1901 [P. 194; Pa. St. 1920, 
was shifted Hoey Co. show they were holders due 
course without notice any infirmity the title. meet this burden, 
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defendant Hoey testified having purchased the bonds from 
broker for full value, without notice any defect the title the 


seller, and, although admitting membership the New York Stock 
Exchange and having two its tickers their office, denied receiving 
notice that the bonds controversy were stolen. verdict was returned 
favor plaintiff, and upon discharge motions for new trial 
and judgment defendant appealed the receiver. 

being undenied that the bonds were the property plaintiff and 
were stolen from her and that Hoey Co. purchased them due course 
and the market price for such securities, the only question remaining 
was one fact for the jury determine, e., whether not Hoey Co. 
received notice the theft the securities sent out the New York 
Stock Exchange its members. This question was fairly presented 
the jury the learned trial judge his charge, which referred 
fully the evidence adduced plaintiff the notice given through 
the local Exchange, and particularly that given the New York Ex- 
change, which defendant firm was member, through its ticker service, 
and also the denial defendant Hoey that such notice was received 
that had knowledge any the title the seller the 
time purchasing the bonds, closing his charge the following 

you find for the defendant, and that has made out the 
weight the evidence your satisfaction that bought these bonds 
good faith and for value, and without notice, that is, without having had 
knowledge they were stolen, entitled the bonds; or, rather, 
entitled the value the bonds. you not find that, 
then you find for the plaintiff, and that would mean Mrs. Crittenden 
keeps the bonds without paying. That the whole this question. 
all the evidence the and the probabilities, and forth, and 
your general understanding affairs, what the result should 


The assignments error are overruled, and the judgment affirmed. 


TRANSFER CHECKS BEARING MARGINAL 
NOTATIONS 


Mills Hayden, Supreme Court Washington, 221 Pac. Rep. 994 


The defendant, William Hayden, drew eleven checks payable 
Clark, and delivered them the payee. check bore 
marginal notation naming person who had performed services for 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
1924) 482. 
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Hayden. was agreed between the drawer and payee the checks 
that the latter should indorse and deliver them the persons named 
the marginal notations. The plaintiffs, without any knowledge 
this agreement, cashed the checks for Clark, and paid him the full 
amount thereof. 

the checks were not paid upon presentment, the plaintiffs 
brought this action recover thereon. The defense was that the 
written memoranda the checks was sufficient put the plaintiffs 
inquiry Clark’s authority sell the paper, and that, they 
had failed make such inquiry, they were not holders due course 
for want good faith. 

was held that the marginal notations did not negative the order 
pay Clark, and did not constitute notice the plaintiffs any 
defect Clark’s title. The plaintiffs, therefore, were holders due 
course and such were entitled recover the checks. judg- 
ment for the plaintiffs was affirmed. 


Action Harvey Mills and Sam Mills, co-partners, doing business 
under the firm name and style Mills Bros., against William Hayden 
and wife. Judgment for plaintiffs, and defendants appeal. Affirmed. 

Crollard Steiner, Wenatchee, for appellants. 

Corbin Easton, Wenatchee, for respondents. 


TOLMAN, J.—Respondents plaintiffs instituted this action against 
the defendants recover upon bank checks drawn the defendant 
William Hayden the order ‘of Clark, each being the form 
the usual bank check, except that the margin each the checks 
there was indorsed the lower left-hand corner ‘‘For Burdick, 
picker,’’ Williams, orchard ‘‘Olive, sorter,’’ and the like, 
indicating that the check its proceeds was intended for the person 
named such indorsement. From judgment favor the plaintiffs 
for the aggregate amount the several checks the defendants have ap- 
pealed. 

exceptions were taken the trial court’s findings fact, except 
the one finding the several amounts due, which conceived more 
conclusion law than finding fact, and appellants’ attitude 
here that the findings fact not support the conclusions law and 
the judgment. 

The findings fact, following the formal ones the copartnership 
composed respondents, and the making, executing, and delivery 
the several checks, which are set out full, are follows: 


about the 16th day October, 1920, the said Clark 
indorsed each the checks above set forth, and delivered each said 
checks the plaintiffs herein, and received return for said checks and 
each them cash for the total amount said checks; that the negotia- 
tion said checks and each them occurred Saturday afternoon, 
subsequent the closing banking houses Wenatchee, Wash., for 
that day’s business, and that the following business day said checks 
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and each them were presented the First National Bank Wenat- 
chee, Wash., for payment, and that said bank refused pay said checks 
and each them, for the reason that payment thereon had been stopped 
the maker said checks; that the time and prior the transfer 
said checks from Clark the plaintiffs, there was telephonic com- 
munication between the plaintiffs’ place business and the residence 
the defendant William Hayden, both the city Wenatchee, but 
that plaintiffs made inquiry concerning said checks Hayden nor 
any one representing him prior the transfer the checks the 
that September 23, 1920, the defendant William Hayden 
entered into contract with the said Clark, the terms which 
Clark agreed pick, sort, and pack boxes the apples then 
growing Hayden’s orchard, and Hayden agreed pay Clark for 
said services the sum cents per box (packed), payable weekly, 
said boxes were made ready for market, and that Clark employed the 
persons named the left-hand lower corner each the aforesaid 
checks assist him harvesting said apple crop, but that the plaintiffs 
had knowledge the time the negotiation said checks the 
existence said contract; that said persons performed work and labor 
Hayden’s orchard, assisting Clark the performance the contract 
aforesaid, and October 16, 1920, Clark was indebted the said per- 
sons for their work and labor aforesaid the several sums indicated 
the face said checks; that the common practice the plaintiffs 
cash checks for workmen after banking hours Saturdays, and that 
said Clark needed funds pay his employees for their services, and that, 
the time the checks above described were cashed the plaintiffs, they 
were informed the said Clark that the checks, the proceeds therof, 
were used for the payment said employees, and that the plaintiffs 
were well acquainted with the defendant William Hayden, and cashed 
said checks, relying his financial that the defendant 
Hayden drew each said checks the said Clark payee, 
under agreement between Clark and said defendant that Clark would 
deliver said checks each the employees named thereon, Clark 
indorse each check and deliver endorsed the person for whose 
bill was agreed the same should drawn, but that neither one the 
plaintiffs had any knowledge such agreement the time the 
ing such checks; that the defendant William Hayden had previously 
drawn checks Clark with similar notations thereon, which checks had 
been cashed Clark other business houses, and that said defendant 
had paid such checks, but that the defendant William Hayden had 
actual knowledge this being done Clark until after the plaintiffs 
had cashed the checks above set forth; that the time the execution 
said checks and each them and the delivery thereof the said 
Clark, the defendant William Hayden suspected his payee Clark dis- 
honesty, and agreed wait for the said Clark and take him 
automobile directly the place employment the several persons 
named the notations said checks order that said checks might 
delivered said employees, but that, after receiving said checks and 
each them, the said Clark did not return; that subsequent the 
negotiation said checks, the said Clark disappeared without 
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having delivered the proceeds thereof his employees, and that his 
whereabouts have since been 


From these findings argued and contended: (1) That Clark held 
the checks trust for the persons whose names were written the 
margins thereof; that respondents were advised that fact when the 
checks were offered them for sale; and the written memoranda, to- 
gether with the further facts made known respondents the time, 
put them inquiry Clark’s authority sell the paper; that had 
such inquiry been made respondents would have learned that Clark’s 
only authority was deliver the checks the persons whose names 
were written their several margins; and that therefore respondents 
were not holders due course for want good faith; (2) that the 
findings fact show that appellant delivered the checks Clark under 
agreement that would indorse and deliver them the specifically 
designated persons; that Clark violated this agreement, which rendered 
his title defective, and cast upon respondents the burden proving that 
they were holders due course. 

Considering these questions the order mentioned, the findings 
establish trust? 


trust has been perfectly created largely question 
fact each case, and the court, determining the fact, will give effect 
the situation and relation the parties, the nature and situation 
the property, and the purposes objects which the settlor had view. 
The burden proving the existence trust rests the person as- 
serting it, and must prove clear and satisfactory evidence, having 
view all the surrounding facts and and the intention 


Applying this rule the facts found, seems evident that they fail 
establish trust. Title Guarantee Trust Co. Haven, 214 
468, 108 819; Wade City County Bank, Cal. App. 675, 145 
145. The drawer delivered Clark the checks question, which 
plain and absolute terms directed the bank upon which they were 
drawn ‘‘pay the order Being negotiable instru- 
ments, the purchaser due course might rely upon that absolute direc- 
tion establishing that Clark was entitled receive the proceeds 
the absence anything overcome the force the quoted words. 
Did the memoranda the margins negative the direction pay 
Clark his order? Surely the bank upon which the checks were drawn 
not held bound such memoranda. 539, 62; First 
Denton National Bank Kenney, 116 Md. 24, Atl. 227, Ann. Cas. 
1913B, 1337, and note; Batchelder Central National Bank, 188 Mass. 
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25, 1042; Eyrich Capital State Bank, Miss. 60, South. 
615. Nor think under the facts here found that purchaser 
good faith should held higher duty greater care. The marginal 
notations and the surrounding circumstances did not any way nega- 
tive the order pay, and the most but indicated purpose that third 
person should receive the proceeds after the payment Clark, thus 
confirming Clark’s right cash the checks, and showing that the drawer 
had placed faith Clark receive the money and make proper dis- 
posal it. Such the spirit and effect the authorities just cited. 

this view correct, and are convinced that is, then the 
checks were issued and delivered with the intent and purpose that 
Clark should receive the proceeds, otherwise they would have been 
drawn the order the particular individuals instead the order 
Clark. This being so, there were infirmities the checks when 
cashed the respondents, and for proof good faith their 
part cashing them. The wrongful act Clark was misapplying 
the cash after came into his hands, and not procuring the money on. 
the checks from the respondents. But, the findings the want 
faith the part the drawer Clark, and the private and un- 
disclosed agreement that the checks should indorsed Clark and de- 


livered third persons, held control and destroy Clark’s right 
cash the checks between himself and the drawer, still the findings 
fact negative bad faith, and establish the good faith respondents, 
who paid full value under such placed them the 
shoes the bank upon which the checks were drawn. The negotiable 
instruments statute (Rem. Comp. Stat. 3447) reads: 


constitute notice infirmity the instrument defect 
the title the person negotiating the same, the person whom 
negotiated must have had actual knowledge the infirmity defect, 
knowledge such facts that his action taking the instrument 


Therefore bad faith and not mere suspicious must 
shown. First National Bank Gunning (Wash.) 220 793; National 
City Bank Shelton Electric Co., Wash. 74, 164 Pac. Gray 
Boyle, Wash. 578, 104 828, Am. St. Rep. 1042. One who 
executes and sets afloat negotiable paper chargeable with much higher 
degree diligence and caution than chargeable one who pur- 
chases due and regular course. Vaughn Johnson, Idaho, 669, 

conclude that the findings fact support the judgment the 
trial and that judgment affirmed. 


| 
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HOLDER CERTIFICATE DEPOSIT HELD 
NOT ENTITLED CERTIFICATE 
BANK GUARANTY FUND 


Barrett Foster, Bank Commissioner, Supreme Court Kansas, 223 
Pac. Rep. 1091 


The plaintiff was holder certificate deposit payable ‘‘on 
return this certificate properly indorsed interest the rate 
per cent. per annum for all full months left six months.’’ The 
bank issuing the certificate deposit became insolvent, and there- 
after the plaintiff instituted mandamus proceedings compel the 
bank commissioner issue certificate the state bank guaranty 
fund for the amount the certificate deposit. 

was held that the certificate was payable demand and did not 
have definite date maturity when interest should cease. The de- 
posit therefore, was not within the protection the Bank Guaranty 
Act the certificate did not conform rule promulgated the 
bank commissioner providing ‘‘a maximum rate per cent. time 
certificates deposit not payable less than three months and not 
extending more than two years and having definite date ma- 
turity when interest shall and fixing the rate all other 
forms deposit per cent. per annum. Judgment was given for 
the defendant. 


Original proceedings mandamus Joel Barrett against 


Foster (Carl Peterson, State Bank Commissioner. 
Judgment for defendant. 


Robert Stone, George Robert Webb, and 


Johnson, all Topeka, and Casten, Quenemo, for plaintiff. 


Asst. Attys. Gen., and Larimer, Topeka, for defendant. 


pel the bank commissioner issue certificate upon the state bank 


Charles Griffith, Atty. Gen., John Egan and Ralston, 


HARVEY, J.—This original proceeding mandamus com- 


guaranty fund for the amount certificate deposit. Briefly, the 
facts are: 


The Farmers’ State Bank Quenemo, Kan., operating under the 


provisions the state guaranty law, May 13, 1921, issued certificate 
Joel Barrett for deposit then made, amount then deposit, 


which certificate reads follows: 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Fdition, 1924) 330. 
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Guaranteed. 
Farmers’ State Bank. 83-548. 
Kans., May 13, ’21. No. 3189. 

Barrett has deposited this bank one thousand two hundred 
eighty-five dollars forty cents, $1,285.40. Payable the order him- 
self current funds return this certificate properly indorsed in- 
terest the rate per cent. per annum for all full months left six 


subject 


The deposit remained the bank and was there when the bank was 
closed the bank commissioner for insolvency February 18, 1922. 
April 22, 1922, plaintiff presented the bank commissioner proof 
for $1,311.10, being the face the certificate, with interest for 
months per cent. per annum, and requested the bank commissioner 
issue him for that amount against the state bank 
guaranty fund, which request was refused. 

Under the provisions the state bank guaranty law (Gen. Stat. 1915, 
601), heretofore construed this court (State Bank Bank 
Commissioner, 110 Kan. 520, 204 Pac. 709; Barber County Bank Com- 
missioner, 113 Kan. 180, 213 1054), deposit not within the pro- 
tection the bank guaranty act does not conform the rules the 
bank commissioner governing such deposit. Under the authority con- 
ferred upon him statute, the bank commissioner promulgated rule 
order the class deposits that should within the protection 
the Bank Guaranty Act, which, far pertinent here, reads 
follows: 


The following rates are hereby approved: maximum rate 
per cent. time certificates deposit not payable less than three 
months and not extending more than two years and having definite date 
maturity when interest shall cease. ... The maximum rate per 
cent. per annum applies all other forms 


. 


Examining the certificate this case will noted that 
its terms the holder was liberty return for payment the next day 
after was issued any time thereafter, which might extend for 
several years. Hence was instrument payable demand. Gen. 
Stat. 1915, 6534; Emerson North Amer. Trans. Co., 303 Ill. 282, 135 
Co. Woodward, Ala. 287; Hillsinger Georgia Railroad Bank, 108 
Ga. 357, 985, Am. St. Rep. 42; Elliott State Bank, 128 
Towa, 275, 103 (N. 1130, 111 Am. St. Rep. 198; 
Easley East Tennessee Nat. Bank, 138 Tenn. 369, 198 66, 
1918C, 689; National Bank, Me. 348, Atl. 908, Am. St. 
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Rep. 688; Cate Patterson, Mich. 191; Jamison, 107 
Pa. 336. 

Plaintiff argues that the certificate deposit this case has 
definite date that matured six months after the date 
issuance, but the cases support that contention are not very 
Verdi Helper State Bank, Utah, 502, 196 Pac. 225, 
641, the certificate provided ‘‘payable the return this 
certificate properly indorsed six months after and was indorsed 
the back, ‘‘4 per cent. interest will paid left for six months. 
interest will paid after maturity and all interest forfeited prin- 
withdrawn before maturity.’’ Towle Starz, Minn. 370, 


the return this certificate properly indorsed, 
with interest per cent. left six months. interest after 
maturity.’’ 


And the court construed though reading ‘‘payable six months 
after 
Kirkwood First National Bank, Neb. 484, 1016, 


444, Am. St. Rep. 683, the certificate read: 


return this certificate properly indorsed. This 
deposit not subject check. With interest per cent. left six 
months; interest after six 


The question the case was, When did the certificate become due 
charge purchaser with notice equity? the opinion was 
said: 


could doubt that the certificate had provided simply 
for payment upon presentment properly indorsed, would 
promissory note payable demand and would overdue, 
charge purchaser with notice, the latest after the lapse reason- 
able time for presentment. Daniel, Negotiable Instruments, 783. But 
the terms this instrument are different. was draw interest left 
six months, but event draw interest after six months. Surely 
purchaser reading this certificate within six months from its date, 
observing that presented before the expiration six months would 
draw interest, but presented the end that period would bear 
interest, would justified presuming that had not been presented. 
Equally certain that, seeing after the expiration six months, 
and observing its terms that could draw interest thenceforth 
forever, would put upon inquiry ascertain why had not been 
presented when interest ceased. think the instrument should 
treated, far ascertaining the rights purchasers, one payable 
before six months after date or, not, that then, from the peculiar 
nature the contract, six months after date should treated the 
reasonable time within which should presented, and purchaser 
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taking within that period should considered purchaser before 
maturity. Adopting, then, the conclusions have outlined, this was 
negotiable instrument which bona fide purchaser for value within 
six months from its date would entitled enforce against the de- 


But there nothing this certificate fix time when must 
presented for payment. Hence does not have definite date pay- 
ment required the rule order the bank commissioner for time 
certificates. 

the interest, the certificate provides: ‘‘Interest the rate 
per cent. per annum for all full months left six months.’’ Under this 
provision the certificate there would interest payable the 
certificate were returned for payment withm six months the date 
was issued. were not returned for payment until the expiration 
six months from the date was issued until later date (and, 
have seen, the holder had right return for payment later date), 
would bear interest the rate per cent. ‘‘for all full 
from the date was issued until the date was returned for payment. 
illustrate: The bank failed months and days after the certificate 
was issued. Had been returned for payment the day previous, the 
holder would have been entitled interest for months, that being ‘‘all 
full since was issued. its terms, any time was returned 
for payment after months from date issuance the interest would 
counted for all full months. the certificate did not conform 
the order the bank commissioner for time certificate, that did 
not have expressed definite date when interest should cease, nor 
being limited for years required the rule the bank com- 
missioner. 

Under the rule order the bank commissioner, were not 
time certificate defined him that rule order, then the maximum 
rate interest could bear within the provisions the guaranty 
fund would per cent. per annum. This certificate could not 
protected under that provision the order, for, have seen, 
provided under certain conditions that should bear per cent. interest. 
the time the bank failed was its terms entitled bear per 
cent. interest. necessarily follows that there view that can 
taken the matter under which within the provisions the 
Guaranty Fund Act. 

Plaintiff offered oral testimony tending show that was his un- 
derstanding that this was time certificate deposit, due six months. 
Without stopping analyze and weigh this evidence think in- 
competent, under the rule which forbids parol evidence vary the terms 
written instrument. 

Judgment will for the defendant. 

All the Justices 
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Rehearing 


The material questions argued the rehearing have been passed 
upon the original opinion herein, former opinions this court 
pertaining the bank guaranty law. therefore adhere our 
original opinion and direct that judgment entered for defendant. 
All the Justices 


QUESTION USURY DETERMINED ACCORD- 
ING LAW PLACE WHERE 
NOTE PAYABLE 


George Haas, Supreme Court 143 Rep. 


The plaintiff brought this action note executed the de- 
fendant Chicago, and forwarded mail the Isle Pines, 
West Indies, where the payee then resided. The note was payable 
the Isle Pines, and was there received and accepted the payee. 
The defense the action was that the note, which bore interest 
per cent., was usurious, and that therefore, under the laws 
Illinois, interest could recovered. was held that since the 
note was payable the Isle Pines, the nature, validity, interpreta- 
tion, and effect the obligation created thereby were governed 
the law the Isle Pines rather than the law Illinois, where 
the note was executed. The note was not usurious under the law 
the Isle Pines. was held, therefore, that the plaintiff was en- 
titled interest. 


Suit George against George Haas. Judgment 
municipal court for plaintiff was reversed the Appellate Court, and 
plaintiff appeals. Judgment Appellate Court reversed, and that 
municipal court affirmed. 

Cochrane, Chicago, for appellant. 
Aborn, Chicago, for appellee. 


CARTWRIGHT, J.—E. George, appellant, brought this suit 
the municipal court Chicago against George Haas, appellee, and 
his statement claim was for the balance due for principal and interest 
promissory note. The note drew interest per cent., and the 
defense set the affidavit merits was that the promise pay 
interest that rate was usurious and void and interest could re- 


similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 1310. 
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There being defense against the principal, the court en- 
tered judgment for $765.61; the amount such principal. There was 
trial the issue respecting the interest, which resulted finding and 
for $660.47. The appellee removed the record the Appellate 
Court for the First District appeal, and that court reversed the judg- 
ment, with finding facts, and granted certificate importance and 
appeal this court. 

The facts are undisputed. Nelson was the employ the de- 
fendant, George Haas, caring for grapefruit grove which the 
defendant owned the Isle Pines, the West Indies, and expending 
money developing and cultivating the grove. The defendant owed 
Nelson for his work and expenditures, and Nelson was soliciting pay- 
ment from April, 1917, the making the note, February 18, 
1918. The defendant wrote letters Nelson from time time 
and including December 24, 1917, explaining his inability pay, asking 
for indulgence, and stating that was work various propositions 
which hoped raise money. one letter suggested effort 
get money from the bank the Isle Pines one of.the 40’s. The 
defendant had purchased the grove from Dr. Malikowski, Chicago, 
the papers relating the transaction were escrow with Greene- 
baum Bros. Bank. Nelson wrote the defendant, inclosing note for 
the amount due, with request the defendant execute and have 
Dr. Malikowski indorse it. The defendant was unable procure the 
indorsement, and wrote new note, signed it, and forwarded Nelson 
mail. Nelson received the note about the Ist March, 1918. The 
following copy the note: 


February 18, 1918. 
months after date promise pay the order 
Nelson, Santa Fe, Isle Pines, seventeen hundred fifteen and 61/100 
the National Bank Trust Co., Neuva Gerona, Value 
received with interest per cent. per annum. 
Haas. 
Fifth Ave., Chicago, 


Nelson took the note the bank where was payable and gave his 
own note for the same amount, payable the bank, with interest 
per cent., and indorsed the defendant’s note the bank. The defendant’s 
note bore the following 


Pay the order the National Bank Trust Company. 


Nelson.’’ 
Bank Trust Company, Isle Pines, 
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The Appellate Court found matter law that placing the note 
the mail the defendant, addressed Nelson, constituted delivery 
the note, and, the note having been retained Nelson, his acceptance 
was the time and place such delivery. Considering conclusions 
fact, the Appellate Court made the following finding facts: 


find that the note question was executed and delivered 
this state, and that the interest for which the judgment appealed from 
was given usurious and uncollectible under the Interest Act this 


The word used with variety meanings, and 
general and common use means the signing written instrument. 
was used this case statement fact that the defendant signed 
the note this state, with the further fact that was delivered this 
state, and the law was that was governed the law 
this state. Not saying whether not contract would regarded 
completed this state delivery the post office case like this, 
where there was previous agreement and the defendant did not comply 
with the proposition sign the note with Dr. Malikowski’s indorsement, 
but wrote the note sued upon and offered mail Nelson for what 
owed him, the conclusion that the contract was completed 
consequence, and does not determine the validity the contract, nor the 
liability the defendant comply with his promise. contract 
executed one state, performed another state country, the 

law the place where the contract performed will determine its 

validity and the nature and extent the obligation. contract 

made one state, performed another, and the states are governed 

different laws, the law the place where the contract per- 

formed will prevail over the law where the contract was entered into, and 

will under the law the place performance. Parties 

are presumed contract with reference the law the state where 

their contract performed, and governed such law, rather 
than the law the state where the contract was entered into. This rule 
has been declared and applied practically every variety contract, 
bills exchange, promissory notes, and checks drawn an- 
other state payable this. Smith, 328, Am. 
Dee. 651; Mason Dousay, Ill. 424, Am. 368; Lewis 
Headley, Ill. 433, Am. Dee. 227; Adams Robertson, 45; 
Roundtree Baker, 241, Am. Rep. 597; Davenport Karnes, 
Ill. 465; Evans Anderson, 558; Union Nat. Bank Oceana 
County Bank, 212, Am. Rep. 185; National Bank America 
Indiana Banking Co., 114 483, 401; Wooley Lyon, 
117 Ill. 244, 885, Am. Rep. 867; Abt American Trust 
Savings Bank, 159 467, 856, Am. St. Rep. 175; Benedict 
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Dakin, 243 Ill. 384, 712; Parsons Notes and Bills, 320; 

Parties are presumed contract with reference the law the state 
where their contract performed, rather than the state where 
the contract was made, and agree governed such law. The 
note the defendant, offered Nelson payment what owed him, 
was not only received and accepted the Isle Pines, but was made 
payable the National Bank Trust Company, Neuva Gerona, Isle 
Pines. The nature, validity, interpretation, and effect the obliga- 
tion created were governed the law the Isle Pines, where pay- 
ment, the express terms the note, was made. The note was 
not usurious, and the judgment the municipal court was right. 

The judgment the Appellate Court reversed, and the judgment 
the municipal court affirmed. 

Appellate Court reversed municipal court affirmed. 


USE NAME “MORRIS PLAN” PROTECTED 
TRADE-NAME 


Industrial Finance Corporation Community Finance Co., Circuit 
Court Appeals, 294 Fed. Rep. 870 


action restrain the defendants from advertising and 
representing the public that they were organizing bank the 
Plan’’ industrial banking, the plaintiff corporation al- 
leged that the name Morris Plan’’ bank had such mean- 
ing indicate the public bank organized the plaintiff and 
longer associated the public mind with the originator 
that plan. was held that the defendants had right describe, 
represent, advertise their business venture that the plaintiff. 
decree for the defendants was, therefore, reversed. 


Appeal from the Court the United States for the North- 
ern District Texas; James Clifton Wilson, Judge. 

Suit equity the Industrial Finance Corporation against the 
Community Finance Company and others. Decree for defendants, and 
complainant appeals. Reversed and remanded. 

George Thompson, Jr., Forth Worth, Tex., and Ellis Douthit, 
Sweetwater, Tex. (R. Randolph Hicks and Satterlee, Canfield Stone, 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 102. 
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all New York City, and Thompson, Barwise, Wharton Hiner, 
Fort Worth, Tex., the brief), for appellant. 

Coley, Forth Worth, Tex., for appellees. 

Before Walker and Bryan, Judges, and Grubb, District Judge. 


BRYAN, Cireuit Judge—This suit presents the question the right 
appellees represent that they are organizing bank the 
ris industrial banks, industrial banking. 

According the allegation appellant’s bill March, 1910, 
Morris organized the city Norfolk, Va., company for the pur- 
pose conducting loan and savings business, for the 
tion industrial workers, small tradesmen, and craftsmen differ- 
ent kinds, who had standing for commercial banks, and 
who for that reason theretofore had been compelled apply for credit 
pawnbrokers and others, who exacted high rates interest, with 
the result that was and often impossible for such borrowers 
repay the loans extended them. The plan incorporated Mor- 
ris contemplated the issuance debenture certificates, usually the 
amount $50, matured the payment weekly installments; 
that loans would made per cent. per annum and evidenced 
notes payable one year after date; and that borrowers would 
required assign the debenture certificates collateral. The purposes 
the plan were enable the company organized Morris make 
reasonable profits, and also enable borrower create fund 
weekly deposits his indebtedness, and thus meet his obligation. 
The plan proved successful. 

1911 Morris organized company Atlanta, and 1912 two 
additional companies, one Baltimore, and the other Washington. 
organizing these companies Morris found necessary take stock 
them, and soon found that the development his plan was beyond 
his financial means. 1912 organized company with authorized 
$300,000, which and his associates conveyed all their 
rights, including copyrights literature, stock companies already 
organized, and all rights the which such companies 
were becoming known, which were ‘‘Morris Plan Industrial 
Plan Industrial Banking,’’ simply ‘‘Morris Plan.’’ 
1914 was found advisable, account the growth the plan 
the establishment banks various cities under it, incorporate 
the appellant company, with capital stock $1,500,000, which 
was transferred all the assets, including the trade-names and the 
good will the earlier company. The capital stock the appellant 
now more than $4,000,000. 

The appellant has spent large sums advertising and establishing 
‘the names which banks organized under this plan became known, 
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has built profitable business, has protected the 
such institutions from being misled and deceived, has established 
such institutions firm basis the business world, enjoys the con- 
fidence the public, and has avoided creating the impres- 
sion that such institutions can organized ‘‘get rich con- 
cerns, returning more than reasonable profits. reason the 
designation given banks organized the appellant, profitable 

The appellees, with intent defraud and deceive the public, are 
undertaking organize banking institution, and are advertising 
the newspapers that they are organizing ‘‘Morris Plan’’ bank 
Fort Worth, and such advertisements are representing that yearly 
dividends from per cent. will earned upon the capital 
stock. The bill prays for injunction restraining the appellees from 
advertising representing that they are organizing ‘‘Morris 
bank, and from using language lead the 
believe. The District Court granted motion the appellees dis- 
miss the bill. 

The bill contains averment that the appellant had filed its articles 
incorporation the office the secretary state, and the appellees 
insist that the appellant has not the right maintain its suit view 
article 1318 the Revised Statutes Texas, which provides, 
that foreign corporation shall maintain suit ‘‘in any 
the courts this whether arising out contract tort, 
unless the corporation has filed its articles incorporation the 
office the secretary state. doubtful the statute applies to. 
case like this, even state court Texas; but, however that may 
be, clear that the Legislature was not attempting interfere with 
the jurisdiction federal court sitting that state. 

For the purposes this appeal, the averments the bill are 
taken true. well settled that the acts the appellees would 
constitute unfair competition, they had been done connection with 
the manufacture goods. Pomeroy’s Equity Jurisprudence, 

one imitates the goods, forms packages, labels, name: 
his business competitor such way deceive the public, 
may enjoined the suit such competitor. The ground for this 


jurisdiction the general one the prevention fraud. The 
wrong consists deceiving the public the injury 


See, also, Nims Unfair Competition and Trade-Marks, 
and 36. 

According the averments the bill, ‘‘Morris Plan’’ banks have 
acquired such meaning indicate the public banks organized 
the appellant, and are longer associated the public mind with 
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the originator that plan. The principle that protection will 
afforded against unfair competition the use the trade-mark 
manufacturer which has acquired secondary meaning has been recog- 
nized and applied two recent decisions this court. 
Gaidry, 253 Fed. 613, 165 239; Trappey Co. 
(C. A.) 281 Fed. 23. are opinion that this principle, an- 
nounced the Cases, applicable the instant case. 
See also, Atlas Assurance Co. Atlas Insurance Co., 138 Iowa, 228, 
St. Rep. 189. 

Surely great wrong palm off one’s bank the bank 
another palm off one’s goods the goods another. Un- 
doubtedly the appellees have the right organize bank which shall 
every feature that characterizes such bank described 
appellant’s bill complaint. But they have not the right describe, 
represent, advertise their business venture that the appellant. 
perpetrate fraud upon the public, and injure the 
appellant’s property rights. 

The decree appealed from reversed, and the cause remanded for 
further proceedings, not inconsistent with this opinion. 


ACTION AGAINST INSURANCE COMPANY 
BANK BURGLARY POLICY 


Cherry Creek National Bank Fidelity Casualty Co. New York, 
Supreme Court New York, Appellate Division, 202 
Supp. 611 


The defendant issued policy burglary whereby 
agreed indemnify the plaintiff bank for all loss money and 
securities from within any safe vault caused felonious ab- 
straction such money and securities after forcible entry into the 
safe vault while duly closed and locked. The policy also pro- 
vided that the company should not liable for any loss from within 
round screw door safe, unless the loss should effected from 
compartment the safe protected the round screw door. 

Securities were stolen from the bank’s screw door safe which 
was equipped with time-locking device. Thereafter, the plaintiff 
brought this action recover the policy. the trial, the ques- 
tion issue was whether the entry into the safe was made forcibly 
when was securely locked. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 558. 
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The plaintiff was unable demonstrate the way which forcible 
entry into the safe was made, but relied upon proof that the safe 
was securely locked establish inferentially that the entry was 
forcible. The plaintiff’s witnesses testified that the evening before 
the burglary the time-locking mechanism was wound and set, and 
that the door the safe was properly screwed down until was 
and locked, and that the safe was thus securely closed and 
locked through the medium the time-locking apparatus, re- 
main until o’clock the following morning. The defendant 
contended that the plaintiff’s employees must have failed accurate 
adjustment setting the locking mechanism, closing the 
screw door completely. 
appeal from judgment for the plaintiff, was held that 
whether the entry into the safe was made forcibly was question 
determined the jury. was also held that the verdict for 
the plaintiff was not contrary the weight the evidence. The 
judgment, however, was reversed other grounds. 


Appeal from Supreme Court, Chautauqua County. 
Action the Cherry Creek National Bank against the Fidelity 
Casualty Company New York. From judgment and order 
favor plaintiff, defendant appeals. Judgment and order reversed, 
and new trial granted. 

Franklin Brown, Buffalo, for appellant. 
Pickard Bodine, Jamestown, for respondent. 


PER CURIAM. The plaintiff’s cause action founded upon 
policy burglary insurance written the defendant the terms 
which defendant agreed indemnify the plaintiff (under general 
agreement ‘‘for all loss money and securities from within any 
safe vault which insurance under this policy applies, 
the felonious abstraction the same during the day night any 
person persons after forcible entry such person persons, 
any accomplice thereof, into the safe vault while duly closed and 
The policy also contains the following clause: 


Serew Door Safe.—The shall not liable 
under general agreement for any loss from within round screw 
door safe, from within any safe containing round door 
chest, unless the loss effected from compartment such safe which 
protected the round screw door, nor for any loss from any safe 
containing steel burglar-proof chest, unless the loss effected from 
within the said chest after both entry into the safe and forcible 
entry into the said chest.’’ 


The securities which were stolen from bank were taken 
from inside screw door safe which was equipped with time-locking 
device. the beginning the trial defendant’s counsel conceded 


q 
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the burglary and every element the plaintiff’s case, except that the 


entry into the door safe was made forcibly when was securely 
locked. The issues presented were therefore necessarily distinct and 
narrow. 

sustain the plaintiff’s contention that there was entry 


force into the safe when locked, testimony was given that the 


before the burglary the time-locking mechanism was wound and set, 
and that the door the safe was properly screwed down until was 
closed and locked, and that the safe was thus securely closed and locked 
through the medium the time-locking apparatus, remain until 
o’clock the following morning, which was later than the 
time when the burglary The testimony the winding 
and setting the time-locking dvice, and the closing the safe, 


was given persons who actually did these things the evening 


before the burglary and witnesses who saw the acts done. Counsel 
for the plaintiff admitted his inability demonstrate the way which 
the forcible entry into the safe was made, but offered expert testimony 
how such forcible entry might have been accomplished. 

Plaintiff relied upon the proof that the safe was securely locked 
the time lock establish inferentially that the entry, which was unques- 
tioned, was made The defendant, the other hand, relied 
upon the absence substantial marks upon the safe, together with 
opinions experts, principally employees safe manufacturing and 
distributing companies, overcome the plaintiff’s contention 
forcible entry. The defendant’s theory that the entry was not forcible 
was necessarily conflict with the plaintiff’s evidence respect 
locking. The defendant contended that the plaintiff’s employees must 
necessarily have failed accurate adjustment setting the lock- 
ing mechanism, closing the screw door completely, that the 
bolts took hold. 

These conflicting proofs and theories presented proper subject for 
consideration and determination the jury. Claims each party 
find substantial support the evidence. our opinion, the verdict 
for the plaintiff not contrary the weight the evidence. The 
case was, however, close, and was essential that the issues should 
determined impartial jury upon legal evidence, uninfluenced 
extraneous and prejudicial 

must now mention some incidents the trial. the opening 
the jury the plaintiff’s counsel, after the issues had been narrowed 
the concessions above mentioned, the plaintiff’s counsel said: 


bank the time carried two policies divided between two 
companies. One the companies, the Maryland Casualty Company, 
who carried policy, has paid its 
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this point the defendant’s counsel interposed exception, and 
his motion the court instructed the jury disregard the remark. 
was not the mention another policy which was serious, but the 
statement payment other insurance. justification can 
offered for such statement. Warden City New York, 123 App. 
Div. 733, 108 Supp. 305. 

the final argument the jury plaintiff’s counsel used the 
following language: 


Counsel: want leave that for minute and talk 
about those vault doors (referring vault which the door 
safe was kept), which forgot about. You know the vault doors were 
burned, two sets them. They started out very bravely, with shoulders 
back, heads the air, and they were going show you about those 
vault doors; and what they had mind was that they were going 
try and establish that the vault doors were not locked, but were burned 
when they were opened, and they orginally meant that some these 
girls, Miss Lake Smith some one else, robbed that bank— 

Counsel: object that highly prejudicial. 

Court: They never made any such proposition. 

Counsel: said that that what they meant do. 

Court: You must fair. 

Counsel: stipulated the opening the trial. 
ask have this declaration mistrial, for that reason. 

Court: No; will ask the jurors disregard any such fan- 
and ridiculous claim made the attorney for the plaintiff; 
that the defendant meant charge this Mr. Crissey, president 
the bank. Please don’t let such silly idea find any lodgement your 


Finally toward the close the address the following occurred: 


and believe that this jury going place the stamp its condemnation 
the kind practices which have obtained this think you 
are going put the stamp your condemnation upon the defense 
lawsuits this character outside people whose business not. 
What are going think when get denied little insurance which 
due us? Have got fight get it? Have got fight the 
bank accounts all these mighty corporations? 

Counsel: except that and renew motion (to 
withdraw juror and put over the term). 

Court: That directly prejudicial, and referred for the 
purpose prejudicing the jury. really should dismiss this and 
put the case over the term, and will this treatment continued. 

Counsel: except that term. 

Court: admonish the jurors pay attention that sort 
demagogic remark. 

Counsel: except that statement. May give the 
jury the basis charge? 
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Court: No; you referred these corporations for the purpose 
creating prejudice. 

Counsel: No; for them get the facts under- 
stand them. 

Court: The time has arrived for the— 

will finish just one word, you will let me. 

Court: Very well. 

Counsel: except the denial motion with- 
draw juror, under the 


These quoted passages not embody all the occurrences this 
kind upon the trial, but they are fair samples the others, and illustrate 
sufficiently the conduct counsel. our opinion the learned trial court 
chose apt and vigorous words characterize the conduct. His ad- 
monitions counsel were sound, and should have been regarded. His 
instructions the jury were well and properly given. did every- 
thing protect the interests the litigants, short declaring mistrial. 
expressed his impression that should also have done that. 
agree with him that, view the serious character the repeated 
breaches the rules, the defendant’s motion that mistrial declared 
ought have been granted. Zukas Lehigh Valley Coal Co., 187 App. 
315, 319, 175 Supp. 408. 

The rule allowing counsel when addressing the jury the widest 
latitude the evidence and presenting the client’s theories 
falls far short authorizing the statement counsel matter not 
evidence, indulging argument founded proof, demanding 
verdicts for purposes other than the just settlement the matters is- 
sue between the litigants, appealing prejudice passion. The rule 
confining counsel legitimate argument not based etiquette, but 
justice. Its violation not merely overstepping the bounds 
propriety, but violation party’s rights. The jurors must determine 
the issues upon the evidence. Counsel’s address should help them 
this, not tend lead them astray. Cattano Metropolitan St. Ry. Co., 
173 565, 563. The law insistent that misleading 
prejudicial matter shall not allowed enter jurors’ minds that under 
circumstances the asking incompetent question for 
ulterior purpose, even though the question not answered, will justify 
the setting aside verdict. Cosselmon Dunfee, 172 507, 
494. Breaches the rule limiting counsel discussion the 
evidence have become all too frequent late. time that the bar 
should realize that, when counsel close case resort such practices 
win verdict, they imperil the very verdict which they thus seek. 
Graham Graham, 142 App. Div. 131, 126 Supp 941; National 
Supply Co. Jebb, 142 App. Div. 256, 127 Supp. 52; Harris 
Eakins, 201 App. Div. 257, 194 Supp. 187; Loughlin Brassil, 
187 128, 854; Simpson Foundation Co., 201 479, 


THE BANKING LAW JOURNAL 


10, Ann. Cas. 1912B, 321; Dimon New York Cent. 
Co., 173 356, Cox Continental Insurance Co., 119 
App. Div. 682, 104 Supp. 421; Williams Brooklyn El. Co., 

Misconduct was repeated. cannot deemed inadvertent harm- 
less. The judgment and order should reversed upon the facts, and 
new trial granted, with costs the appellant abide the event. 

Judgment and order reversed, and new trial granted, with costs 
appellant abide event. The said reversal and granting new trial 
are ordered for errors fact and matter discretion; justice re- 
quiring new trial. 


BANK NOT ALLOWED CHARGE BACK 
CHECK INDORSED FOR ACCOM- 
MODATION 


First Nat. Bank Milltown Gibbs, Appellate Court Indiana, 141 
Rep. 264 


The purchasers tract land owned the plaintiff offered 
him two checks payable his order payment the purchase 
price. The plaintiff refused accept the checks and demanded 
payment. The purchasers then requested the defendant bank 
the checks that they could pay the plaintiff. 

The defendant bank, after inquiring from the drawee bank 
whether would pay the checks and receiving affirmative reply, 
agreed advance the money. Accordingly, when the plaintiff de- 
livered the deed the land, the defendant his account with 
the amount the checks. the request the defendant the plain- 
tiff indorsed the checks that the bank might present them for pay- 
ment. The plaintiff did this without consideration and solely for 
the accommodation the defendant bank. 

One the checks was dishonored upon presentment, and the 
defendant charged the amount thereof against the plaintiff’s account. 
The plaintiff then brought action against the defendant recover 
the amount the check. 

was held that, the plaintiff indorsed the checks without con- 
sideration and for the bank’s the bank was not en- 
titled charge back the dishonored check. Accordingly, judgment 
for the plaintiff was affirmed. 


Action Frank Gibbs against the First National Bank Milltown. 
Judgment for plaintiff, and defendant appeals. Affirmed. 


NOTE—For similar decisions see Banking Law Journal Digest (Third 
Edition, 1924) 41. 
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John Luckett, English, and Chas. Kelso, New Albany, 
for appellant. 
Stotsenburg, Weathers Minton, New Albany, for appellee. 


J.—Complaint appellee alleging that appellant 
indebted him the sum $1,000 account deposit and that 
appellant refused pay the amount said deposit, although was. 
due and unpaid and appellee had drawn and presented his check ap- 
pellant the sum $1,000. 

Appellant filed answer two paragraphs. The first was general 
denial. The second alleged that June 12, 1917, Walton and Taylor 
makers executed their check for $1,000, drawn the Trigg National 
Bank Glasgow, Ky., hereafter referred Glasgow Bank, payable 
order appellee, who said day indorsed said check writing his. 
name the back thereof, and then deposited the same with appellant, 
and was given credit appellant for the amount such check; that 
June 14, 1917, this check was presented the Glasgow Bank for 
payment, which was refused; that the check after being protested was. 
returned appellant, and the amount together with the cost protest 
was charged back against appellee’s account. Appellee replied: (1) 
general denial; and (2) that June 12, 1917, was the owner 
certain tract land Harrison county which Walton and Taylor de- 
sired buy and which appellee had offered them for $5,500; that 
Walton and Taylor accepted appellee’s offer; that appellee and his wife 
signed and acknowledged deed for such property and tendered the 
same Walton and Taylor, who thereupon offered appellee payment 
two checks drawn themselves the Glasgow Bank payable the 
order appellee, one said checks being for $4,500 and one for $1,000, 
the latter check being the one mentioned appellant’s answer; that 
appellee refused accept said checks and informed Walton and Taylor 
they would have pay cash according their agreement; that there- 
upon Walton and Taylor informed appellee they would arrange with 
appellant advance the money for them and pay appellee said 
that Walton and Taylor took said checks appellant bank, and 
informed appellant that they were about purchase appellee’s land 
that appellee would not accept said checks payment for the same, and 
requested appellant cash said checks for them they could pay 
appellee that appellant telegraphed the Glasgow Bank know check 
Walton and Taylor amounting $5,500 would paid when pre- 
sented, and, receiving reply from said bank that would pay 
Walton and Taylor check for $5,500, informed appellee that Walton 
and Taylor were prepared pay him the $5,500 and that would ad- 
vance the money for them and would place the same the credit 
appellee upon the delivery said deed them; that appellee thereupon 
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delivered the appellant gave him credit his passbook for 
sum; that when said was made appellant had possession 
said checks and requested appellee place his name the back the 
checks, saying was necessary for him order that might 
present the check the Glasgow Bank for payment; and that, the 
request appellant, appellee wrote his name the back each 
checks, but that did without any consideration and solely for 
the accommodation appellant. 

The case has been tried twice, each trial resulting verdict for 


After appellant’s motion for judgment the answers 


the jury interrogatories had been overruled, judgment was rendered 
for appellee. The errors assigned are that the court erred overruling 
appellant’s demurrer the second paragraph reply, overruling 
the motion for judgment non obstante and overruling the motion for 


new trial. 


Appellant, contending that the court erred overruling its de- 
murrer the second paragraph reply, ignores all the allegations 
the reply, concerning the arrangement between appellant and Walton 


Taylor, where alleged that, after appellee had refused accept 


anything but cash payment for his farm, Walton and Taylor took the 
checks appellant, and requested appellant cash the checks for them 
they could pay appellee; that appellant, after telegraphing the bank 
which the checks were drawn and receiving reply that the bank 
would pay Walton and Taylor’s checks for $5,500, informed appellee 
that would advance the money for Walton and Taylor delivery 
the deed, and would give appellee credit, which was done; that appellee 
wrote his name the checks the request appellant order that 
might present the checks the bank for payment; and that the indorse- 
ment appellee was without consideration and solely for the 
dation appellant. 

With these facts admitted true, there was error overruling 
the demurrer. Section the Negotiable Instruments Act (Laws 
1913, 126), relating accommodation party, not applicable 
the facts aileged. According the facts, appellant was the accom- 
modated party. between the accommodating and the accommodated 
parties, consideration proper defense. Shireman Second Na- 
tional Bank, Ind. App. 256, 124 712. This true whether the 


-accommodating party drawer indorser. 


not necessary for determine whether the telegram 
the Glasgow Bank stating that would pay the check for $5,500 
amounted certification the $1,000 check. The facts pleaded 
the reply are sufficient avoid the answer, independent the question 


-as whether the $1,000 check was was not certified. 
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The jury, answer interrogatories, found that appellee was the 
owner farm which had agreed sell, and which Walton and 
Taylor agreed buy, for $5,500; that June 12, 1917, Walton and 
Taylor tendered appellee check for $5,500 payment such farm; 
that appellee June 12, 1917, did not, but that appellant did, said 
day have its possession check dated said day for $5,500 drawn 
Walton and Taylor the Glasgow Bank payable order appellee; 
that Walton and Taylor said day part payment for certain real 
estate gave appellee check for $1,000 payable his order and drawn 
said bank, which check appellant caused presented said bank 
for payment June 14, when payment was refused and check protested, 
due notice protest being given all parties. This check was returned 
appellant June 18, and the amount thereof charged back ap- 
pellee’s account. Appellant without any request from appellee caused 
said check again presented for payment, which was again refused. 
Appellee time appellant gave him credit indorsed said $1,000 check 
writing his name the back. Appellee received this check from ap- 
pellant June 20, and July 1917, took the same back appellant, 
and, when appellant refused accept left desk appellant’s 
bank. Appellee did not obtain $1,000 cash check from Walton and 
Taylor June 12, 1917, and did not said day make general deposit 
that sum with appellant that day. Walton and Taylor said day 
secured loan $1,000 from appellant, which they paid appellee 
and written security for such loan they delivered the said $1,000 
check appellant, and appellee afterwards indorsed the same here- 
inbefore stated. Appellant the special request Walton and Taylor 
for and consideration the transfer this check gave appellee 
its books for $1,000. Walton and Taylor gave two checks for 
the purchase money appellee’s farm, one for $4,500 and one for $1,000, 
the $4,500 check was taken and paid June 13, 1917, Walton and 
Taylor, from the proceeds derived from the sale lots made them 
out subdivision said farm. Appellee did not have deposit 
with appellant much $1,000 July 1917, excess the amount 
the $1,000 given him Walton and Taylor. 

Some the facts thus found the jury are contradictory other 
facts found. For instance found that Walton and Taylor gave 
appellee check for $1,000 part payment for the real estate, and that 
they did not give him $1,000 check, but that they secured 
loan $1,000 from appellant the $1,000 check and that after ap- 
pellant had given appellee credit for said amount indorsed the check 
for $1,000 drawn Walton and Taylor payable appellee. also 
found that Walton and Taylor delivered this particular $1,000 check 
appellant. 
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thus rendered uncertain whom Walton and Taylor delivered 
this check. found that this check was, well that was not, 
given appellee, and that was given appellant. The reply alleges 
that appellee when the $4,500 and the $1,000 checks were tendered 
him refused them and insisted that would nothing but cash; 
that Walton and Taylor made arrangements with appellant advance 
them the money pay appellee; that appellant after receiving the tele- 
gram from the Glasgow Bank informed appellee that Walton and Taylor 
were prepared pay him the $5,500 and that would advance the 
money for them and place the credit appellee the delivery 
the deed that appellee thereupon delivered the deed Walton and Taylor 
and was given credit his passbook appellant; that the bank then 
requested him place his name the back the check order that 
might present the check the Glasgow Bank for payment, and that 
did, the request appellant, write his name the back the 
check, but that did without any consideration and solely for the 
accommodation appellant. 

The jury its general verdict found the facts alleged the 
reply. The facts specially found not cover the allegations the 
reply the effect that Walton and Taylor made arrangements with ap- 
pellant advance them the money with which pay for the farm 
having appellant accept their checks and that appellant would ad- 
vance the $5,500 and give appellee credit for that amount upon the de- 
livery the deed Walton and Taylor, which was done, and that after 
appellee had been given credit for the $5,500, appellee the request 
appellant wrote his name the back the check appellant might 
present the checks for payment, and that writing his name the 
back the check did without any consideration and solely for the 
accommodation appellant. These facts were found favor ap- 
pellee. The facts specially found are not irreconcilable conflict with 
the general verdict. There was error overruling appellant’s motion 
for judgment non obstante. 

The court did not err overruling appellant’s motion for new 
trial. The causes for new trial assigned below and relied here are: 
(1) Admitting evidence the telegram from appellant the Glasgow 
Bank asking Walton and Taylor check for $5,500 was good, and 
admitting the telegram the bank reply that such check would 
paid; (2) giving and refusing give certain instructions; and (3) 
that the verdict not sustained sufficient evidence. 

Appellant contends that neither the telegrams heretofore referred 
tended prove that the Glasgow Bank had certified the $1,000 check. 
This contention may conceded, but view the fact that appellant’s 
cashier had already testified the sending the telegram the Glas- 
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gow Bank and the receipt the telegram from the bank, and gave 
the exact wording both telegrams, appellant was not harmed the 
introduction the two telegrams evidence. 

Appellee insists that question presented the specifications 
appellant’s motion for new trial relative the giving and the refusal 
give certain instructions, for the reason that each such specifications 
joint number instructions, and claim made that all 
the instructions given refused were not properly given refused. 
This contention appellee must prevail. Young Montgomery, 161 
Ind. 68, 684; Furniture Store Cronk, Ind. App. 

Appellant calls attention section act concerning civil pro- 
(chapter 143, Acts 1917, 523), wherein provided that 
motions containing two more subject-matters shall taken and 
construed separate and several each and in- 
sists that its specifications the motion for new trial under this statute 
must held several each instruction and not joint. The 
act 1917 referred was repealed 1921. See Acts 1921, 50. 

The cashier appellant testified facts sufficient have warranted 
the jury returning verdict for appellant. Appellee was also wit- 
ness, and testified state facts harmony with the second 
paragraph reply. The jury accepted appellee’s evidence the 
transaction, and there being evidence which our judgment sufficient 
sustain the verdict are bound the verdict returned the 
jury. The testimony given appellant’s cashier and appellee 
irreconcilable conflict, and are not liberty overthrow their 
verdict when the evidence conflicting and where there sufficient 
evidence sustain the verdict, even though might think they erred 
judgment. Without expressing opinion the facts are forced 
hold there was error overruling the motion for new trial. 

Judgment affirmed. 


Questions Based Banking Decisions Published 
the April Issue This Magazine 


== 


The questions given below are based the decisions and 
articles published the April issue The Banking Law 
Journal. After each question given the page the April 
issue where the answer the question may found. 


Deposits 


Has bank the right set off the deposit bankrupt against 
notes due him the bank? (See April issue, page 253, for answer.) 


depositor bank, while insolvent and contemplation 
just prior the filing petition bankruptcy, transfers 
his deposit the bank check part payment notes due him 
the bank. Does the bank, accepting the check, waive its right set 
off the deposit against the notes? (See April issue, page 253, for answer.) 


The cashier bank, who also the guardian infant, de- 
posits trust funds the bank. uses part them pay his in- 
debtedness the bank. the bank liable for the part the trust fund 
used? (See April issue, page 291, for answer.) 


The cashier bank, who also the guardian infant, de- 
posits funds belonging the infant his personal account with the 
bank, and also account his name guardian. Thereafter, 
issues checks against the accounts and draws out money which con- 
verts his own use. the bank liable for the money misappropriated 
the cashier? (See April issue, page 291, for answer.) 


trust company collects loans and stock subscriptions for 
building and loan association. The bank makes charge for handling 
the fund, and does not permit the loan association check upon the 
account. The bank becomes insolvent. the loan association entitled 
have the amount collected the trust company and not paid over 
must come general depositor? (See April issue, page 281, for 
answer. 


Funds collected trust company acting agent building 
and loan association are commingled with other funds. Does this affect 
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the right the association have the deposit declared special de- 
(See April issue, page 281, for answer.) 


Estates and Wills 
What legacy? (See April issue, page 254, for answer.) 


What general legacy? (See April issue, page 254, for 
answer. 


What legacy? (See April issue, page 254, for answer.) 


10. What demonstrative legacy? (See April issue, page 254, for 
answer. 


11. testatrix bequeathed ‘‘ten Middlesex Water Company bonds 
the par value one thousand dollars each.’’ She never owned bonds 
that name but did own ten bonds another water company the 
par value $1,000 each. the bequest general specific 
(See April issue, page 255, for answer.) 


12. testator bequeathed certain mortgage trustee, trust 
collect the amount due thereon and pay the proceeds his sister 
and two nieces. Prior the death the testator the mortgage was 
paid off and the proceeds were deposited three savings banks. Can 
the sister and nieces the testatrix claim the amount deposit? (See 
April issue, page 258, for answer.) 


13. will contains the following clause: After lawful 
debts are paid give out the money that will realized from sale 
the premises No. 58-60 Bellevue Street, Hartford, Connecticut: Three 
hundred ($300.00) niece, Yetta Simon.’’ What the nature 
the legacy? (See April issue, page 260, for answer.) 


14. May national bank act executor Missouri? (See April 
issue, page 245, for answer.) 


15. resident Illinois, his death, leaves real property located 
California. Illinois trust company named the will 
trustee. The company complies with the laws California for the pur- 
pose enabling business that state. the company entitled 
act trustee California? (See April issue, page 309, for answer.) 


Miscellaneous 


16. certificate deposit payable ‘‘current negoti- 
able instrument? (See April issue, page 235, for answer.) 
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17. person delivers check payable corporation repre- 
sentative the latter. The drawer requests that the check, which 
drawn local bank, cashed once, and states that the money 
take the check the bank, and that the corporation holds the 
check will its own risk. The check sent for indorsement 
another state, and not presented prior the failure the bank, which 
oceurs three days after the delivery the check. the drawer liable 
the check? (See April issue, page 298, for answer.) 


18. customer bank delivers bonds the cashier with in- 
structions sell them and deposit the proceeds the credit the cus- 
tomer. The cashier, intending send the bonds another bank 
sold it, places them envelope which employee the bank 
directed register. The employee places the letter stamped and marked 
for registration, the post office box without receiving any receipt. The 
bonds are lost. the bank liable the owner? (See April issue, page 
242, for answer.) 


19. bank having fire-proof vault, which are located burglar- 
proof safe and number safe deposit boxes, negotiates with agent 
insurance company for policy covering securities kept the 
safe deposit boxes outside the burglar-proof safe, and receives policy 
which believes will cover the contents the boxes. The vault 
broken into and the contents the boxes stolen. then discovered 
that the policy provides that only per cent. the total amount 
insurance will apply against securities kept outside the safe. the 
bank entitled have the policy reformed cover the contents 
the safe deposit boxes and recover the loss sustained? (See April issue, 
pages 239, 269, for answer.) 


20. The drawer draft payable non-existing person believes 
that there existence person bearing the name the payee. 
the instrument payable bearer? Does bank collecting the draft 
wrongful indorsement become liable the drawee? (See April issue, 


page 248, for answer.) 


21. The time payment note extended without the knowledge 
consent indorser. Thereafter, action against the indorser 
the holder the note contends that since the maker insolvent, his 
residence unknown and not party the suit personal service, 
the indorser not discharged the extension. the indorser liable? 
(See April issue, page 287, for answer.) 


22. promissory note transferred bank collateral security 
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for indebtedness the holder. The transfer not made in- 
dorsement the note, but assignment separate piece paper. 
The note subsequently comes into the hands person who brings 
action thereon. Can the maker set against the plaintiff any defenses 
that might set against the original payee? (See April issue, page 
284, for answer.) 


23. The president bank purchases from officer and trustee his 
stock the bank, giving payment therefor check the 
bank. After the check cashed the amount thereof charged, the 
direction the bank’s president, the depositor, the 
president having authority charge the account. Upon the in- 
solvency the bank the money paid the seller the stock 
recovered the ground that received fraudulently and without 
consideration and means collusion with the bank’s president? 
(See April issue, page 277, for answer.) 


24. railroad company delivers goods the consignee without 
taking the bills lading. Under the terms the bills, the railroad 
should have required their surrender before delivering the goods. Sev- 
eral months later, the consignee changes the dates the bills lading, 
and delivers them bank security for loan. The consignee fails 
before the loan paid full. the railroad liable the bank for the 
(See April issue, page 304, for answer.) 
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The Charlotte National Bank Building, Charlotte, North Carolina 


FEATURE the building the Charlotte National 

Bank the manner which has been designed provide 
for future extension both vertically and horizontally that when 
the bank needs more space will not necessary 
unusual alterations. 


This building built entirely granite for the lower part and 
granite terra cotta match for the upper portions save 
weight. 


ALFRED BOSSOM 


BANK ARCHITECT EQVIPMENT ENGINEER. 
680 FIFTH AVENVE, NEW YORK 


— 
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BANK AND INVESTMENT ITEMS 


NEW CHAUTAUQUA NATIONAL 
BANK BUILDING—Everything ready 
start the construction the new home 
the Chautauqua National Bank, 
Jamestown, Y., which will rise the 
same site the old while business pro- 
without interruption. order 
accomplish this transformation, much 
the work will done outside banking 
hours and night. 

The schedule which has been devised 
Mr. Alfred Bossom, the New York City 
architect the new building, and the 
Warren Construction Company, James- 
town, example the efficient way 
which such shifts from old new can 
effected. 

First, the present structure and the ad- 
jacent lot will completely covered 
temporary roof supported steel col- 
umns. Then the first half the new 


building will erected, while the old 
home the public will have normal service. 
When the new half done, the staff 
the bank will transferred and the demo- 
lition the old structure will take place. 
All but the outer wall will demolished. 
Then there will general arrangement 


the interior. 

The new building will have front 
feet and will extend back 100 feet 
its maximum length and feet the 
lesser dimension. The facade white 
limestone will the style the 
Italian Renaissance and have commodious 
and dignified entrance. 

One the features the bank will 
ample space the right for the desks 
the officers. These officials will thus 
still closer touch with the clientele, the 
bank has always exemplified the neighborly 
spirit its dealings with the public. There 
will many more windows for the trans- 
action business than there are the 
present building. The vaults the base- 
ment will remain practically they now 
are. 

The Chautauqua National Bank, founded 
1831, one the oldest the state 
and has several times outgrown its quar- 
ters its existence nearly century. 


EAST INDIES TRADE BAL- 
ANCE—The foreign trade the Dutch 
East Indies, according latest official fig- 
ures, which have just become available, 
favorable balance during 1923 
Guilders 900,000,000 compared with 
Guilders 450,000,000 1922, and com- 
pared with unfavorable balance 
Guilders 15,000,000 1921. With the 


exception 1921, the Dutch East In- 
dies have had favorable export balances 
for years, the accumulated favorable 
balances 1914 1921 being greater 
than those any country except the 
United States. The 1923 excess ex- 
ports the third greatest Dutch East 
Indies history, having been surpassed only 
those 1919 and 1920, which were, 
respectively, and 
Guilders 1,030,000,000. the six pre- 
ceding years, 1913 1918, inclusive, the 
average export surplus was about Guilders 
288,750,000 per year. the various items 
which account for the improved export 
trade situation the Dutch East Indies 
the most notable rubber, the export 
which 1922 amounted 137,896 tons, 
compared with 103,309 tons 1922 and 
73,696 tons 1921. 


INCOME TAX RULINGS—Stock brok- 
ers and investment bankers may not de- 
duct interest paid carrying tax exempt 
securities, nor may bucket shops claim 
deduction for bad debts arising from 
bucket transactions, result two im- 
portant income tax rulings that have just 
been released, according Seidman, 
A., tax expert Seidman Seid- 
man, certified accountants. 

the first ruling, Mr. 
plained, held that the limitation 
the deduction for interest paid purchase 
tax exempt securities applies 
dealers securities well regular in- 
vestors. The question came 
dealer that time purchased 
securities carried them for the interest 
income but for trading only. the 
dealer’s total stock trade per cent. 
was tax exempt securities, which was 
shown had necessarily deposited 
for the indebtedness incurred 
the securities. The dealer ar- 
gued that would unfair disallow 
income tax deduction the interest 
paid this indebtedness and that the in- 
come tax law had reference only the 
ordinary investor. was held, however, 
that the law makes exception all, 
but states generally that interest incurred 
indebtedness purchase carry tax 
exempt securities (other than obligations 
the United States, issued after Septem- 
ber 24, 1917, and originally subscribed for 
the taxpayer) not deductible, and 
that dealers investment securities are 
bound that provision the law. 

connection with the ruling bad 
debts, held that losses arising from 


unpaid advances and commissions con- 
tracts for future delivery are prima facie 
legal transactions and that there 
authority for insisting upon taxpayer 
proving the legality the transactions 
before deduction for bad debts may 
allowed. However, the bucket 
shops where evident that there was 
transfer delivery and intent 
transfer deliver the stock commodity 
nominally dealt in, the loss 
transaction may not deducted. 


MANUFACTURERS TRUST HAS 
DOZEN OFFICES—After six months 
preparation, the new office the Manu- 
facturers Trust Company, 190 Jorale- 
mon street, near Court street, Brooklyn, 
opened for business April 14, according 
The Commercial and Financial Chron- 
icle. Incidentally, the structure hereafter 
Trust Company Building. This latest 
quisition makes round dozen offices for 
this institution, which had its beginning 
the Williamsburg section Brooklyn 
about nineteen years ago. The resources 
the trust company have grown ap- 
proximately $116,000,000, indicated 
the statement published the company 
April the capital and surplus being 
$10,000,000 and deposits excess $100,- 
000,000. The Manufacturers Trust Com- 
pany now represented four boroughs 
the greater city, having five offices 
Brooklyn, five Manhattan, one Queens 
and one the Bronx. Nathan Jonas, 
who has been president the Manufac- 
turers Trust Company since its organiza- 
tion, had the following say part rela- 
tive the opening the new office. 

“In laying out our plans for equipping 
this new and important office, expense 
was spared, and feel that can offer 
Brooklyn banking office that compares 
favorably with any the greater city for 
beauty and usefulness. Brooklyn’s growth 
industrial center during the past 
few years has been simply remarkable, 
especially the downtown section, and 
our new office size and equipment will 
ample for our share the 
growing business Brooklyn’s hub. 

“We extend cordial invitation the 
generally visit our new quarters, 
and our officers and employees will 
happy show our visitors through.” 

Mr. Jonas said, too, that Henry Billman, 
vice-president charge the North Side 
office the Manufacturers Trust Com- 
pany, will charge the new office, 
assisted Max Abelman, Walter 
Wiley and group employees who have 
been drafted from the various other offices 


gathered, 
sifted and analyzed in- 
vestment information. 
Delivered personally 
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representatives. 
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the company. Complete banking facili- 
ties will available this office, the 
special features being thorough invest- 
ment service with representative perma- 
nently stationed, modern up-to-date safe 
deposit vault with number private 
booths for the comfort and convenience 
the customers that department, and 
special interest thrift department 
which per cent. interest will paid 
depositors. The the en- 
tire first floor, frontage feet and 
depth 120 feet, 5500 square feet; 
the entire second floor, which has 5200 
square feet, and part the basement, 
which latter space amounts approxi- 
mately 1500 square feet. 


THE CHEMICAL NATIONAL BANK 
NEW YORK, one the largest and 
most prosperous the financial district 
institutions, April rounded out full 
hundred years. Previous April 1824, 
the bank had been going concern 
chemical company, known the New 
York Chemical Manufacturing Company, 
but one hundred years ago the course 
its was changed the amendment 
its charter which provided that could 
general banking business “and en- 
gage real For many years the 
New York Chemical Manufacturing Com- 
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pany engaged banking well the 
manufacture chemicals and rugs. The 
latter part the business, well the 
name, finally was eliminated. 

The bank was the first Broadway, 
being established 316, small, two- 
story brick building, the bricks for which 
had been imported from Holland. The sec- 
ond floor was utilized sleeping quarters 
for the cashier, order that might 
have control the bank’s assets 
night well day.” Balthazar 
Melick was the first president. that 
time New York boasted population 
125,000, and twelve other banks, all but 
three which were Wall street. 

One the brightest pages the bank’s 
history and from which earned the nick- 
name “Old Bullion” was 1857, the 
which carried down not only many 
banking institutions but many other busi- 
ness ventures. The Chemical, during par- 
ticularly stormy period, paid its depositors 
gold, well redeeming gold all 
its own specie presented for payment. 

Perey Johnston, the present president 
“Old Bullion,” announced that the in- 
stitution celebrated the hundredth anni- 
versary its existence bank open- 
ing its first branch office Fifth avenue 
and Twenty-ninth street. The second, 


opened Madison avenue and Forty- 
sixth street, will ready May. 

The Chemical National Bank New 
York has announced the appointment 
Paul Partridge vice-president the 
bank, effective May 


ASSOCIATION RESERVE CITY 
BANKERS TWELVE 
YEARS’ GROWTH—With attendance 
more than one-half the entire mem- 
bership, added stimulus was given the 
work the Association Reserve City 
Bankers the twelfth annual convention 
meeting Dallas, Texas, April 14, 15, 16, 
the central program theme being “Indus- 
Refinancing and 
Prominent financiers and speakers na- 
tional renown participated the three- 
day meeting. 

Craig Hazlewood, vice-president 
the Union Trust Company Chicago, and 
retiring president the association, said, 
“In judgment have opportunity 
the organization some original 
thinking, conduct some really scientific 
symposiums banking questions, and 
obtain for the published summary our 
deliberations place the libraries 
banks and colleges, and the hands 
business men, writers and economists.” 
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within the confines modesty that the leading 
and largest financial institution one the world’s greatest 
cities also one the world’s greatest banks. Unlike 
either home abroad. But has colossal reach 
nevertheless. ship carrying wheat beef from the 
Argentine may have its cargo covered bills drawn The 
may have sold its bonds through the Continental and 
Commercial Bank. The Iowa farmer, toiling his corn, 
may have had his credit problem solved act this 
Bank and cotton from the delta the Mississippi may wait 
shipment credit decision the Bank Chicago.” 


excerpt from “The Making Modern Bank,” 
copy which will sent any banker free upon request. 


The CONTINENTAL and 
COMMERCIAL 


BANKS 


CHICAGO 


Resources More Than $500,000,000 Extra Measure Service” 


Coffee Plant was introduced into 
Porto Rico about the time that 
Coffee Houses were famous London. 
Production now exceeds 32,000,000 
pounds. The best after dinner coffee 
the world. 


For twenty-five years have been aid- 


ing the coffee industry. 
Specialize Collections 


AMERICAN COLONIAL BANK 
PORTO RICO 


San Juan 
Arecibo 


Ponce Caguas 
Mayaguez 


the original 103 charter members 
the association, forty-three are still its 
membership was formally organ- 
membership limited 400. Its informal 
origin was really the Indiana Bankers 
Association annual convention 1911, 
when Gus Mueller, well known Indianapolis 
banker, was host party outside 
bank men who hoped share with him 
the privilege serving 
The primarily conven- 
tion men interested, particularly, transit 
matters. 

Year year the organization has grown 
that day are the vice-presidents 
and presidents many our large banks 
today. The membership composed largely 
executive and loaning officers, men who 
are taking big part the conduct 
the banking business the United States. 
interesting passant, that the 
past six presidents the American Bank- 
ers Association, five are active members 
the Association Reserve City Bankers. 

has been estimated that the individual 
membership the association connected 
with approximately one-half the bank- 
ing the United States. 

Speakers and their subjects the Dal- 
Hardenbrook, vice-president First Trust and 
Savings Bank, Chicago; “The Banker’s Re- 
lation Industrial Reconstruction Since 
1920,” Fred Shiblet, vice-president, 
Bankers Trust Company, New York: “The 
Commercial Bank and the Stockholder,” 
Waddill Catchings, Goldman, Sachs 
Company, New York; “Some Constructive 


vice-president, The Union Trust Company, 
Cleveland; “Controlling Liquidation,” 
Joseph Bower, vice-president, The New 
York Trust Company, New York; “Agri- 
and Bank Credit Conditions 
the Northwest,” Charles Mills, presi- 
dent, The Midland National Bank, Minne- 
apolis, Minnesota; “Agricultural and Bank 
Credit Conditions the Central West,” 
Fred Cuseaden, vice-president The 
Northern Trust Company, Chicago; “Oil 
and Bank Credit Conditions the South- 
west,” Hartman, president The 
Producers National Bank, Tulsa, Okla. 
Other prominent bankers 
pated the discussions included Richard 
Hawes, vice-president First National 
Bank St. Louis; Raymond MeNally, 
vice-president National Bank Commerce, 
St. Louis; James Leavell, vice-president 
Continental and Commercial National Bank, 
Charles Ayera, vice-president 
Peoples State Bank, Detroit; Parker, 
vice-president National Bank, De- 
troit; Clabaugh, vice-president Lib- 
erty Central Trust Company, St. Louis, 
Mo.; Harry Covington, vice-president 
National Bank Commerce, Detroit, Mi- 
chigan; Gwynn Crowther, president Balti- 
more Commercial Bank, Baltimore, Mary- 
land; William Gideon, vice-president 
Farmers and Merchants National Bank, 
Baltimore, Md.; Hord Hardin, vice-presi- 
dent Mississippi Valley Trust Company, 
St. Louis, Missouri; Frank Houston, 
vice-president The Chemical National Bank, 
New York, Y.; Humes, vice-presi- 
dent Guaranty Bank and Trust Company, 
Memphis, Tenn.; Arthur Kahn, vice- 
president Commercial 
Shreveport, La.; Edward Seiter, vice- 
president Fifth-Third National Bank, Cin- 
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Research and 
Investment Stability 


any technical and continually grow- 
ing business like that the American 
Telephone and Telegraph Company, 
there tendency towards certain in- 
creased costs which can held 
minimum technical research and de- 
natural result increased demand and 
complexity itself means greater 
expense. new inventions and de- 
velopments, and the establishment 
improvements many sorts, more 
economical processes have been em- 
ployed and the value the telephone 
service has been steadily increased 
without corresponding increase 
rates. 

For this purpose the American Tele- 
phone and Telegraph Company 
maintains department research 
which not paralleled that any 
other private enterprise, and which in- 
sures the stabilization its business 
because each new need met 
new development. 


can bought the open market 
yield about 7%.W rite for fullinformation. 


TELEPHONE 
SECURITIES 


D.E Houston, President 
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cinnati, Ohio; Wells, president The 


First National Bank, Birmingham, Ala- 
bama; Gilmer Winston, 
Union and Planters Bank and Trust Com- 
pany, Memphis, Tenn.; Moorhead Wright, 
president Union Trust Company, Little 
Rock, Arkansas; Rooney, vice-presi- 
dent First National Bank, Boston, Mass. 

Gillespie, vice-president the 
Dallas National Bank, was charge 
local arrangements and entertainment 
the Dallas meeting. 


CONVENTION MASSACHUSETTS 
SAFE DEPOSIT ASSOCIATION—On 
Friday, May 23, 2.30 the 
opening session the convention the 
Massachusetts Safe Association 
will held. This first session intended 
interest officers safe deposit associa- 
tions, officers representatives state 
bankers associations interested the prob- 
lem the small vault. 

The two sessions scheduled for Saturday, 
May 24, 10.30 and 2.30 
will vital interest professional 
vault managers and bank cashiers who 
have study the difficult problem safe 
deposit management, with its peculiar and 
legal questions, technique and 
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C. RAY PHILLIPS........Assistant Cashier 
FRANK F. SPIEGLER....Assistant Cashier 


MARTIN RYERSON 
HARRY SELZ 

ROBERT THORNE 
CHARLES WACKER 


different from those the 
banking business, and special interest 
stockholders, directors, officers and legal 
counsel banks and institutions having 
the risk the business. 

Friday evening will given 
pop concert, and Saturday the annual 
dinner, with addresses prominent speak- 

All sessions will held the Copley- 
Plaza Hotel, Copley Square, Boston. 

The committee arranging for this con- 
vention sparing effort make 
value all banks having safe deposit 
vaults, whether not they are members 
any safe deposit association. cordial 
invitation has been extended all such 
send representatives. 


NATIONAL SHAWMUT BANK 
Aiken has resigned 
chairman the board the National 
Shawmut Bank Boston. Mr. Aiken was 
president from December, 1917, until last 
September, when was elected chairman 
the board. Prior his connection with 
the National Shawmut was Governor 
the Federal Reserve Bank Boston. 

Frederick Carroll, general attorney 
the Liberty Mutual Insurance Company 
Boston, has been elected 
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OFFICERS 


E. F. SHANBACKER, President G. STAUFFER, Vice-President 
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W. K. HARDT, Vice-President Cc. F. WEIHMAN, Assistant Cashier 


W. R. HUMPHREYS, Vice-President Cc. R. HORTON, Assistant Cashier 


dent the National Shawmut Bank, sand visitors inspected them the pre- 
charge the Trust Department. Saturday. Officers the company 
Hunter, who has been assistant the were hand from until 
president the bank, and George conduct the visitors through the branch 
Pierce, assistant have also office, and explain the service that 


elected vice-presidents the bank. being offered. 
elected assistant cashiers are Cranston itself, city about 30,000 
John Dyer and Harold Perkins. population; the town Warwick, neigh- 


boring suburb which many the most 

INDUSTRIAL TRUST COMPANY popular summer are situated, and 
OPENS TWELFTH BRANCH—On Mon- large section formerly 
day, March 10, 1924, the Industrial Trust without local bank service, 
Company Providence, I., opened its provided with complete banking facilities 
twelfth branch office, situated the line through this new branch. Approximately 
dividing Providence and Cranston. 50,000 people live within the boundaries 
Although the new bank quarters were the territory covered, and there are 
not opened officially for business until the number the state’s largest mills 
morning the tenth, more than thou- and factories the vicinity. 


STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, ETC., REQUIRED BY 
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Before me, a Notary Public in and for the State and county aforesaid, personally appeared 
Alexander Puglisi, who, having been duly sworn according to law, deposes and says that he is the 
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Publisher The Banking Law Journal, 465 Main St., Cambridge, Mass. 
Editor John E. Brady, 71 Murray St., New York, N. Y. 
Managing Editor John E. Brady, 71 Murray St., New York, N. Y. 
Business Manager Alexander Puglisi, 71 Murray St., New York, N. Y. 


2. That the owners are: (Give names and addresses of individual owners, or if a corporation, 
give its name and the names and addresses of stockholders owning or holding 1 per cent. or more 
of the total amount of stock). Williard C. Warren, K. F. Warren, W. H. Butts, J. R. Duffield and 
E. H. Youngman, all of 71 Murray St., New York, N. Y. 

3. That the known bondholders, mortgagees and other security holders owning or holding 1 per 
—_ - edad of total amount of bonds, mortgages, or other securities are: (If there are none, so 
state. one. 

4. That the two paragraphs next above, giving the names of the owners, stockholders, and 
security holders, if-any, contain not only the list of stockholders and security holders, as they 
appear upon the books of the company, but also, in cases where the stockholder or security holder 
appears upon the books of the company as trustee or in any other fiduciary relation, the name of 
the person or corporation for whom such trustee is acting, is given; also that the said two para- 
graphs contain statements embracing affiant’s full knowledge and belief as to the circumstances 
and conditions under which stockholders and security holders who do not appear upon the books 
of the company as trustee, hold stock and securities in a capacity other than that of a bona fide 
owner; and this affiant has no reason to believe that any other person, association, or corporation 
a or interest direct or indirect in the said stock, bonds or other securities than as so stated 

5. That the average number of copies of each issue of this publication sold or distributed 
through the mails or otherwise to paid subscribers during the six months preceding the date shown 
BB secceccess .. This information is required from daily publications only. 


ALEXANDER PUGLISI. 
Sworn to <<“ before me this 31st day of March, 1924. 
ea 


S. C. Congdon, 
etary Public, Kings County. 
(My commission expires March 30, 1926.) 


Last ofa 
Series 


him who doubts the value the American Institute 
Banking ponder the fact that the publishers 
these twenty-eight financial journals have each contributed 
eight full pages advertising space and many editorial 
columns carry the Institute message. 


Arkansas Banker Mid-Continent Banker 
Bank Director Mississippi Banker 
Banker & Manufacturer Mountain States Banker 
Bankers Home Magazine National Banker 
Bankers Magazine Ninth District Banker 
Bankers Monthly North Dakota Banker 
Banking Law Journal Northwestern Banker 
Bulletin of Tennessee Bankers Ohio Banker 
Association Oklahoma Banker 
Central Western Banker Southern Banker 
Coast Banker . Tar Heel Banker 
Commercial West Texas Bankers Record 
Journal American Bankers Trans-Mississippi Banker 
Association Trust Companies 
Kansas Banker Western Financier 


These editors are far-seeing men. They think; they write; 
they observe banking from unbiased viewpoint. 
not significant that they should devote $25,000 worth 
advertising space the organization which develops future 
bankers? Can you withhold your active support from the 
cause they sponsor 


The American Institute Banking publicly acknowledges 
its debt these journals. May they prosper the whole 
banking fraternity will prosper from better-trained ex- 
ecutives and employes. 


Clarence R. Chaney, Dale Craham, 
President National Publicity Chairman 


CHAPTERS PRINCIPAL CITIES 
COURSES MAIL 


National Office: 110 East Forty-Second Street, New York 
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you are going visit Loch Lomond 


—or wherever you go! 


Seaboard Checkbook—Let- 

ter Credit will eliminate the 
bother carrying money and all 
securing cash foreign 
wait until foreign forms draft, 
often unfamiliar, have been prepared 
for your signature. 


Your Seaboard Checkbook—Let- 
ter Credit contains (1) Your letter 
credit and identification card (2) 
Your checks, nearly identical with 
domestic checks, which you fill out 
and cash the customary way. 
Thousands Seaboard correspon- 
dent banks throughout the world will 
instantly honor these checks. They 


carry with them foreign cities 
the prestige and welcome your 
own checks your own bank, 


Any our offices will gladly sup- 
ply you with whatever amount you 
need this popular new form 
travelers currency. 


THE SEABOARD NATIONAL BANK 


OF THE CITY OF NEW YORK 


Mercantile Branch 
115 BROADWAY 
at Cedar Street 


Main Office 
BROAD and BEAVER STREETS 


Uptown Branch 
20 EAST 45th STREET 


near Madison Avenue 
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THE great resources this institution 
form but one reason why selected 
many out-of-town banks, corpora- 
tions and individuals who desire Pitts- 
burgh banking connection. Our inti- 
mate knowledge financial conditions 
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